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finall ddles, they will be flill fmall. Hay is a great tithe ; where there 1754- 

iMbai^a modem culture, which makes that hay which was Hot fb " 

MoM^y as foreign grafs, lucern, is'c. a modus for tithe-hay covcfl 

it, becaufe it is the fame fort of thing ' now. A great differentff' 

has been made in fmall tithes with regard to culture, being for-^ 

nerly only ufed in gardens ; yet, if there is a modus for all fmall 

tithes, the prefcription cannot be thereby overturned* A modus 

is applicable to whatever fm^ tithes (halt airife. A modus in lieu 

of all fmall tithes whatever will eov«f-;^ops a^ well as othen t 

rhough you cannot prcfcribe in lieu of hops particuladft hops, will 

pafs under a grant de minutis decimis. An ancient grant 'of a]I 

fmall tithes would now carry any new-invented tithe. In Franks 

Ijn againft Jenkins^ r.ne point was, whether a vicarage endowed 

before time of memory de minutis derimis^ was entitled to tithe 

#f hops, and fo held* Next, how appears it on the evidence ? the 

parol evidence to fupport it varies, is inaccurate and contradiftor)'. 

Very few of the witnefles call it a modus ; they that do, prove it 

dire£lly contrary to the laying it ; one calls it a rate ; a rate and 

compofinon are the fame. Lord Talbot has faid, if the witneffes 

would not call it a modus^ he would not. Then as to the receipts 

or written evidence, they are always exprefsly faid to be for a 

tnodusy where there is one ; but thefe, though varying in other 

refpcds, are for the tithe; and tithe and modus are oppofite-ierms* 

The furvey, 26 //. 8. read for the plaintiffs, is the beft evidence \ 

it is accurate, and proves, that the lands in Romney marfh were 

then only the value of 7. s. per acre. As to the precedent in the 

Exchequer, it appears, that the court would have held contrary^ 

if the fame matter had been laid before them, as is here. Until 

that time, and later, the Exchequer fent iflues to try a modus^ 

without firft determining whether it was good in law, or not. 

This court has brought them to alter that, and alfo' another pradice 

of taking an account of tithes down to the time of the mailer's Qu, 

reports. It was there by Page and Gilbert direftcd to be tried, 

though Price held it in point of law a bad modus ; and it was tried 

before Eyre J. who, upon this record in the time of H. 8. being 

read, held, that the commifiion fhould be produced, and that, if 

it was, he would certainly over-nile the modus. It is now fettled 

by all the judges, that that is wrong. It is not neceffary, efpc- 

cially at this diftance of time, to produce the commiflion, and 

mod of them are not in being. Your Lordfhip has allowed mini« 

fters accountSf and a furvey, wuhout producing the comroilliony 
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x? J4-« ^^ ^^ would b^ flrange to fay, the parties are not to have the b«- 
«...«— oefit of thefe furveys, becaufe the commiflioD is not to be fioiind- 
Upon the equity referved, where the validity of the modiu only 
yffl^ argued (for the fa£l bad been eftablilhed) the court not only 
difbifliBd the bill with cofis» af the plaintiff had failed on the trialt 
and no motion {t>r a new trial, but alfo the crofs-bill, with cofls, 
which was an odd determination, 'decreeing neither way. They 
were not clearly of opinion, that it was a good modus on the face 
of i^ but do not fay it was bad. The parties plainly did not look 
^ it as determined ; for they brought new bills afterwards : but 
the refiori in his anfwer to the bill for eftablifhrnent of the rnodus^ 
not caring to engage further, agreed to accept the compofition, 
bu^ not to efiablifli the modus. If then that had been a precedent 
in tlus very pariO), it would not conclude his fucceflbr, becaufe 
it was collufion ; but being in a difierent parifli, it can be no pre- 
cedent to a modus in another : fo that, as a precedent in fad, it 
will not bind; as a precedent in point of law, it was not deter- 
mined ; and the opinion of Eyre J. was, that if that could be 
proved, which is proved here from the augmentation-office, he 
would over-rule the modus. 

Lord Chancellour. — Upon the reafon of the thing, and the au- 
tborities that have been mentioned, and others which I will men- 
tion, I cannot determbe this matter without a trial. The court 
certainly ought to fupport the rights of the church ; and not to 
allow any modus or cuftomary payment that by the rules of law is 
not to be fupported. At the fame time the court ought not, 
cfpecially in cafes of very ^xtenfive confcquences, lightly to over- 
turn and overthrow cuftomary payments, that have prevailed for a 
great tra£l of years, which is commonly called rime out of mind, or 
memory of man, though I do not mean firi£lly according to the 
notion of law before the rime of the tranfportation of king Richard 
the firfl. I take it, that the queftion before the court in this cafe 
is of very extenfive con&quence, through a great traS of country. 
It appears in this cafe, and in fofmtr cafes in fFeflminfter-hally that 
it extends and runs through feveral pariOies in this country. When 
therefore that is the cafe, and no inftance or tradition of payment 
of rithe in kind in this parilh for a great traft of years, purchafers 
have come in and paid a price for the land according to thofe cuf- 
tomary payments ; and it would vary and alter the value of their 
property to overturn or overthrow them, which is a reafon why 
tbc& objedions to them (hould be very, well weighed and con- 

fidertd. 
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UenAf and that fbey Oiould not be too lightly oreitamed, as hai 1754* 
been 4ooe in fomc inftances. - 

The plaintiff, upon his general right as reftoTy is certainly 
entitled to his demand of tithes in kind of thefe lands, if no htct 
is (hewn; the defence infilled upon, isam^iix; and undoubtedly^ 
as againft the right of the re£lor, it is incumbent on the defendant 
Co maintain that WMbis in point of lai¥ and fad. 

There are two general objedions againft allowing this moduff 
whtdi are inCfled upon as fufficient to over*rule it now. Firfit 
that It is not fufficiently proved in point of h& ; the other, that if 
ic was fo, yet that is not good in point of law ; which objedion, in 
l^omt of law, divides ttfelf into two obje3ions : the fitil, a general 
oney that the. affirmative^ part of the modus^ the payment of Qd. an 
aoei cannot have fubfifted time out of mind ; of which the court 
is bound to take notice ; and that it catinot have fubfifted time ont 
of mind, from the alteration of the value of money, becaufe 9 d. 
an acre muft be much above the vaFue of the tithe of this land at 
the time thisMsrffrx or compofition muft be fuppofed to cdmtnence; 
which the law of England by a pretty extraordinary law (atid which 
I believe no other country does) makes from the tranfportation of 
Riebmrd the firft to the Holy Land : the other is an objefiion tending 
to the fame thing, that this modus cannot have fubfifted time out 
of mitidf becaufe there is an exemption of a product and culture» 
which was not made, and could not be ufed at the time it was fup* 
pofed to commence ; and that this exemption, being part of the 
agreement, muft be coeval with the agreement itfelf, which IheWs 
it could not be an agreement time out of mind. 

Ftrfts As to the proof of the modus in point of fa£i ; as to which 
many obfervations are made on the part of the plaintiffs ; and cer- 
tainly, in cafes of this kind, thefe obfervations have been frequently 
made, and havte juftly had weight ; that there is a great variation 
in the proof; that none of the receipts call it a modus ; only two 
of the witnelfes call it fo ; the others fay, there have been fuch 
payments for tithes generally ; and one calls it a compofition ; and 
Lord Talht has faid, he would not call it a modus^ if no witneOes 
would. If not one, that might be a material oblervation ; but that, 
1 am of opinion, is too flight an obfervation in general, that 
becaufe thefe witnefles (who are Lay Gfnts) do not make ufe of a 
legal technical word, that cuftomary payment fliall be over-ruled. 
The qoeftton is upon the faft ; the law makes the inference* Next, 
dat the receipts db not call it a modus ^ and ttatt they are very iii^ 
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1754* ^° ^aiuog receipti* Very often miniftcrs will not call it a modus in 
,j the receipt, becaufe they will not prejudice their fucoeflbrsy though 
they will give a receipt for the fame, as ufual ; in very few in- 
fiances will the redor fiibmit to call it a modus in the receipt ; and 
if he will not, the paiifliioners cannot compel him, but muft 
fubmit, or pay without a receipt. And that fort of evidence is in 
fome meafure flrengthened by a letter of the plaintiff's, in which 
)ie does not (and very rightly) call it a modus^ but infifb on this 
payment as the payment ufually made for this land formerly, and 
upon an account and payment to be made upon that foot as the 
right he infifted upon ; whereas he might have demanded an 
account and fatisfa£lion for tithe in kind, if this was not a com- 
pofition or modus that bound hira. But as to all thefe obvervations, 
I fliould lay much more ftrefs on them, if there was, any evidence 
for the plaintiff, either of a£lual payment of tithe in kind, or of 
^ tradition thereof for this marfh land, of which there is none, 
either of the fa£l of payment of tithe in kind, or any tradition 
from any Ancient perfons ; which is proper evidence in cafes 
of cuftom and ufage. Then the pofitive proof on one fide is 
Hrengthened by the weaknefs or want of pofitive proof (which 
implies a negative) on the other fide. It is determining cafes not 
on the merits, but according to the critical penning of depofitions. 
The want of any evidence not only of payment of tithe in kind, 
but of any tradition, takes off the weight of the obfervation, that 
this might have commenced within a ihort fpace of time ; for then 
fome tradition would have been (hewn that tithe in kind had been 
ever paid, or even infilled upon or demanded ; but there is none. 
If therefore it reiled on the proof, it is impoflible to fay, that a 
decree muft be made for payment of tithe in kind, which as at 
prefent I cannot allow. 

But the moll ftrong objefiions are thofe, in point of Jaw, arifing 
from fa£ls \ but fuch fa3s as, it is infifled upon, the court is bound 
to take notice of. Firft, as to the exception of hops, which has 
fomething material in it ; for hops are always allowed to have been 
introduced in modern times, that is, modern in refpe3 of long 
lintiquity, They began to be ufed and propagated in queen 
EUzabeth^s time, and exifted in this kingdom in Philip and Marf% 
f ime, ?n4 before \ as appears from the flatutes in the reign of 
Henry the eighth ; thfsrefore ibpy were here : but here, as tobacco 
1^ here; planted for curiofity, and in fipalj quantities; but they 
^pre if) tbi$ kinpdpm to a certain de|;ree before Elizabeth's time, 
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though n$H conflat how far. Is it poflible thoe (houU be fuch an 17 $4. 
exception in the beginning, or does the making this exception over- ■■ 

turn the affirmative part of the modus f Suppofathe agreement was 
to pay 9d. an acre for all fmall tithes of this land) except fuch fmall 
tithes as (hall be afterward introduced ; that would be certainly a 
good agreement. Then, inftead of laying it in thofe general 
words, they have fpeciiied it with* fuch a fort of produft as thcfe 
lands probably will be tithed with. But it is too much to lay fuch 
weight on this objedion as to overturn this modus^ when I fee what 
has dilready paffed. I allow that cafe of Bate in the Exchequer not 
to be fuch an authority as to bind in the prefent cafe ; and it feems 
as odd a proceeding as I ever faw in a court of equity. Ififues were 
firfi dire3ed on both bills ; and afterwards the trial was fo had as 
not to determine the merits of the cafe, which the court expe£is 
after a trial ; but it went off upon a nice objeflion in point of 
evidence, that the plaintiff in the original bill offered a record or 
(brvey in the time of Henry the eighth, (which now has been read), 
and which was over-ruled by the judge, and the merits were not 
entered into. Evidence is not to be deftroyed, becaufe fome part 
of it is loft ; for the law is not fo unreafonable as not to fuffer ic 
to be fupplied : but, upon its coming back upon the equity referved, 
the court difmiffed the bill without cofls in law and equity, and dif- 
niffed the crofs-btU with cofls only in equity ; the rcafon of which 
was, perhaps, that there was no application by the plaintiff Bate 
ibr a new trial, and as the verdidt was againft him, his bill was con- 
icquently to be difm)ffed> unlefs he prayed an account on the foot 
of the modas^ which, I prefume, he did not think fit to do ; and I 
prefume, the crofs-bill was difmiffcd, becaufe the court did not think 
the verdi£^, as found, was upon the merits, or fuihcient to make a 
decree to eftabliOi the modus. But ^hy it was difmiffed with cofls, 
I do not know, unlefs the court had a mind to fet the cofls on one 
fide againft thofe on the other. But afterward a bill is brought by the 
land-holder to eftabiifli this as a modus^ and the defendant thereto by 
bis anfwer (ays, he acquiefces to take the payment on that foot, but 
did not confent it (hould be eflabliflicd : yet the court did think fit to 
eiiabli(h it as a modus. 1 believe I ihould hardly have done that. 
But however,, it was only to eflablifli it as between the then reflor 
and parifhioner ; for that decree could not afterwards bind all the 
liibfeqiient incumbents ; becaufe that muft be on a modus eflablilhed 
on proofy and on the mere right of the cafe, which was not entered 
i 314 iato. 
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intJ into. The only ufe therefore I can make of (bat precedent, is this ( 
^^ it is evidence to me of the opinion of a very learned courfi when 

cliief baron Pengelfy (who was a very learned judge). prefided thcre» 
that this inferting the exception in laying the mddus^ which w^s 
exaSly juil the fame as in the preient ca(e> was not. fuflicient to 
impeach and overturn the moJus^ in point of law ; and as that is a 
very nice objection* and may be accounted for in different ways, 
%ni there being this opinion of (hat court, I (hall be of opinion not j 
to over*rule the moiiiis ^ipoo that, 

■ 

The more material objection is upon the affirmative part of the 
tn9iius itfelf, whether it is not too rank. It is infilled upon as too 
high in ppiut of value, and therefore that the court is bound to 
take noticp of it, and ought to over-rule it. That do£lriiie has 
ceruinly prevailed in feveral cafes, and 1 believe more flrongly 
fmce the publication of biOiop FUetwood*% book \ for, before that* 
\ believe thcfe things were not fo commonly known. That oh- 
jcAion, though founded in fafi, is taken to l)e allowed by tb* 
court without a jury : that objeQion has been more commonly 
fillowcd as to the value of particular things, for which the modux 
has been fet up ; as, where it is fo q;iuch for a flieep, pr iajnb, or 
9 particular kind of produfl, the value of which may be Ihewu 
^i thefe times: but, it may difler as to a'' mo^t/r fet up as to the 
value of lands, becaufe feveral incidents and accidents may atten4 
that ; the alteration of trafEck or commerce, or of the culture of 
Und, either improving or falling in value by accident, that makes 
iuch a modus more uncertain than in relpeA of the value of a par- 
ticular kind of produ£l, as calves, (heep, lambs, and things of 
fhat kind. Therefore, though this obje£lion is taken in point of 
^w for the judgement of the court \ the court does not always 
proceed as bound to determine it that way, but has confidered \% 
9s a matter of fa£l proper for a jury. And thi^ plaintiff has cour 
fidered it as fuch, and has entered into proof of the faf^, that is^ 
by records, tp Qicw the value of land in the time of H. 8. 1 can- 
not make a fcrtain inference from thence. It is a material evi- 
dence to be fure ; and more light might have been had in that 
cafe of fVarehvn^ if juflicc Lyr^ had let that in. But wlten fuch 
commiflioners are ever emplpyed to make this valuation, I believe 
this valuation is never carried to the height ; and that in the tiirf^ 
pf //. 8. has been always thought not to be carried to the height. 
Qpmpare it with valuations ^ ppd^fp tiqes^ ^ on (be aiigmen-* 
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facion of tlie tfsiien^t bounty, not valued it a dttrd patt : and yet X7S4* 
I bclie?e, they did not go ftrifier than in that of H. 8. I ofe ■ 
diis in this manner not to throw it off, only to fliew diii is not 
coodufive evidence. Then the qoeftiott is, whether it is not fit 
ibr me to do, as the conrt of Excbe^ier did in the cafe of 9^iv« 
hra^ to dired an iffiie, and in that refpefi an inquiry to be made 
into that cafe of the refior of Siaie^ wKch wai firft in the Ex* 
cbeqoer, where (^^nf brooghs his bill fdr tithe in kind, and 
prticuhrly kr tithe of Iambs* The defendant there infifted, diae 
odther he nor his predecelTors were entitled to receive that, be- 
canfe of an ancient ufage or enfiom in that parifh, that every oocii* 
pier having land paid 3 d. and tlo more, as a moias^ in fbll fatis* 
fefiion of the tithe of fuch lambs* The court did not determine 
it on the hearing, but direded a trial: bat the plaintiff did not pro*, 
ceed to trial, and thecoint ordered the iSbe to be taken pro cmf^^ 
and afterwards ordered his bill to be difmiffed. From thM he ap- 
pealed ; and the reafen given for hb appeal (as appears from the 
cafe} was, thait the court ought not to have dtrfrSed an iffue, bnt 
fliottld have over-nded this tMiui as too rank ; becaufe of the att« 
ciem price of cattle and other commodities, fo that a lamb would 
not he worth fbrmerly more than 6 d. : and that It was proved to 
be .only a modem compofition. The anfweir given to that is, 
Attt the ground for that objeAion feemed to be, that the modus 
was fb great, and fo near the value of tithable matters for wbkh 
paid, that it nkift be a modem coftipofitioUy confidering the de« 
creafeof the value of coin: but that this objeAion, arifing on 
Blatter of fcft, was very proper to be confidered by a jury. It 
was heard in 173!), at which I was not prefent, being then ih 
die Km^s Benehi The lords affirmed the decree, and therefore 
affirmed, tliaft fending it to an iffue was projper and right. I fent 
to Mr. Philip fFdri^ Ton of lord chief baron ff^ard^ f who has a 
vtiy good repertory of c&f!^ in tlie Exchequer], to know what 
cafes Yipon this hetA had been in the Exchequer ; and the cafe 
of LoffieU agarnfl Delup was fent to me ; and alfo another, which 
co(nes up to the prefent, very like it, and in the fame country, of ' 
GrafcomB againfl Jfffirits^ 17th tfmambtr 1687, ^blch is before 
an^ of the cafes that have been cited upon this bead, and the ac- 
count of it is thb. It begins with faying, ^ This is a Kititifli caufe, 
and the pISBRtrff demanded tithe in kind for marfh-|and ; the de- 
iftfimx Ull^l^ 9 m^ ^ enftotn tin^ ^ of mind (o pay i2d^ 


858 CASES. 

<754- p^^^^ for all maWh-land within the 'pariflii in liea of all tithes* 
■ Proof was iiiade of this payment forty or fifty years ; and upon 
dils, and as there was^ no proof of payment of tithe in kind, a 
trial was prayed to be dire3ed ; but the court denied the trial, 
and declared the pretended modus or cuftom to be void, as it was 
proved, the marfti-land was rented at fo much an acre, that it 
was not poffible, nor could a reafonable intendment be made, that 
the modus or cuftom time out of mind could be ; and therefore the 
court over- ruled the modus^ and faid, that the court ufualiy over- 
ruled a modus which feemed too great, and which did not feem 
reafonable to the value. But nota^ (and for this I cite it) this caufe 
was reheard, upon the defendant's motion, and the modus was 
fent to trial at law, by a Middlefex jury ; but it does not appear 
•what was done afterwards." The ufe I make of this cafe is to 
fliew, that the taking this fort of objedion, founded on the height 
of the fum, to be a matter of fa£l in fome cafes for the confider- 
ation of a jury, is not a new invention, nor firft introduced in 
that cafe of Giffard^ or that of Batet but was done by the court 
in 1687, on great confideration ; for it was twice before them: 
on the firft hearing they were of a contrary opinion, and over- ruled 
the modus f upon the arguing it ; but upon rehearing, and recon- 
fidering, they reverfed their own decree, and direflcd a trial. 
And I am of opinion, that in thefe kind of cafes it is very fit to do 
fo, and more fo, in a cafe where it concerns the height of a modus, 
in refped of the value of land, than any other, efpecially of land 
which has been greatly improving or improved for feveral years. 
.Romney-marjb is the firft level which was banked in from the fea , 
and the laws of the fewers, and more modern laws, have a re- 
ference to that of Romney^ and make that the rule. There is a 
pofTibility, where land was of little value at the time, but impro- 
ving and inclofing, the parfon, patron, and ordinary might come 
to an agreement to give from that time much more than the tithe 
was, in order to prevent the parfon from demanding tithe in kind 
afterward, when the lands were greatly improved at their expence. 
It is like the cafe, where a commonage is inclofed at a great ex- 
pence, and much more is by agreement given to the parfon, than 
his tithe in kind at the prefent, becaufe it is to prevent him from 
receiving tithe according to the improved value* . 

Therefore I will dired it to be tried ; but the quefiion is, where 
it is to be tried ? According to Grafcomb againft J^rits^ it is pro- 
per 
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per to try it in London or MiddUftx. Rornntf^marjb is very exten* 1754. 
five, and hardly any gentleman in KinU who has not an ellate ■ 
theie; which I prefume, was the reafon of dire£iing it in that 
manner in that cafe* If I had ik>t found this precedent, I proba* 
biy fliould not have thought fo ill of my countrymen as to do it. 
Let it be tried in London upon an ifliie, whether the occupiers of 
the marih land in this parifh have paid, lie. juft as it is laid in the 
anfwer : but the defendant in this court mull be plaintiff at law, 
bccaufe the iffue is upon him. 

■ 

M. 29 Geo. II. A. D. 1755. In Cane. 

Lamprey v. Rooh. [Ambl. 291.] 

Dill for tithes of lands in the parifli of Stonar in Kent. The Where iand« 

defendant by her anfwer infilled, that thelands were part of the p,^^^| ^ 
pofTeflions of the monaflery of St. AuJIin^ one of the greater f^^^ff^^ 
xnonafleries, and were difcharged of tithes. of the great- 
Lord Chancellour was clearly of opinion, that if lands appear to and have' 
have been part of the poffeflions of any of the greater monaftcries ^^^ P**<* 
which were dilfolved by the llatute of 31 //. 8. and there is no gcncfaiaile- 
evidence of the payment of tithes for thofe lands at any time; dffchargeh 
courts will confider them as difcharged by fome way or other before fufficicnt. 
the diflblution in the hands of the abbot, C^r. ; and that it is fuf- 
ficient to allege that they were part of the poflelTions, He, and 
were at the time of the diflblution by prefcription, compofition, or 
by other lawful ways and means, difcharged from the payment 
of tithes* 


H. 29 Geo. II. A. D. 1756. Scac. 

Kirjbaw v. Ips. [MS.] 

'T^HE vicar of Leeds in the county of Tork brought his bill againfi Agiftment 

feveral defendants for the tithes of agillment of turnips eaten ^.p^Mvl"*^" 
on the ground by barren and unprofitable cattle. Hating, that the ^'« *>y **»® 
defendants Ifles and Hanfon were the occupiers of the land, and the land, 
that the turnips were eaten either by their own barren cattle, or by "wnc^of* 
thofe of the defendants Thomfon and Barker and Sherwood^ who ^^^. *>«aft«» 
havijfg bought the turnips as growing, and eaten the fame with 
their cattle, ought to pay tithes for the fame, and to be confidered 
PS the occupiers of the lax)d ; and the bill chargedt that the de- 

fipndants 
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1756. fendanfi pretendaif m fitfae was dae^ unleft the tumifs bsid been 
I fevered frofti the groand. 

The defendants Ifies and HMnfon admiTted the plaintiff's right to 
thbett except to thhe*herbage and tithe of turnips eaten by cattle 
or flieep as herbage oa the ground where they grew. They \n* 
fifted, that tithe-herbage of turnips was a new claioii and they 
refiifed to pay tithes for the fame $ tfjpecially as they had let their 
turnips to the other defendants to be eaten off the ground by Oieep 
and other cattle. The defendant Ifles infifted on a modus of 16 d. 
an acre due to the impropriator in lieu of tithe- hay and of tithe- 
herbage of the fame land ; and that turnips eaten on the ground 
by cattle were of the nature of herbage, and covered by fuch 
modus^ and not payable in kind to the impropriator or vicar. 

The defendant Hanfon infilled on a modus of los. a year for 
certain lands payable once in every fix years to the impropriator in 
lieu of tithe-hay and herbage ; and tliat the eatage of turnips W2» 
covered therd>y. 

They then both ftated, that they agified no cattle or Iheep of their 
own ; and therefore they fobmitted, whether thofe perfons, to 
whom the turnips were let, were not the occupiers, and ought to 
pay the titlie, if any due, which they did not admit. 

'The defendants Barker and Sherwood faid, that they were 
butchers, and had bought of the defendant Hanfon feveral acres of 
turnips growing on his lands, which they eat on the ground with 
cattle and flieep, until they were eaten up, and no longer, which 
generally happened about March: that they did not believe, that 
by any law, cuftom, or ufage, the occupier was obliged to pay tithe 
in kind of fuch turnips, or any fatisfa£lion for the fame ; if other- 
wife, they fubmitted to the court, whether the tithe ought not to 
be paid by the occupier of the land whereon the turnips grew, and 
who fold the fame. 

The defendant Thomfon faid, that be bought of defendant Hanfon 
the eatage of feveral acres of turnips, and paid him for the fame ; 
but that the faid turnips were not eaten by- his own cattle, but 
by thofe of smother perfon, for whom he bought the fame. 

The caufe was two days in hearings The defendants objefied to 
proceeding in the caufe, brcaufe the impropriator was not a party ; 
but the objeftien was over-ruled. 

The court decreed the defendants Hawfom and Ifes to account 
with the plaintiff for the tithes demanded by the bill, with cofts ; 
und difmilTed the bill as to tiaritr and Sherumdt with cofts, to be 

paid 
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paid by the plaintiff, and the defendants Ifiis ^ Han/on to repay 17S^« 
him the Einae. They difmifled the bill alb as to Thomfon^ fo far as ■ 

related to the tithes in queftion with co(b, to be repaid in the like 
maiincr : aind as to fiicb matters in Thom/on*$ anfwer as were not 
required to be fet forth by the bill, he was to pay the plaintiff hii 
oofts for the fame. 

Tr. 29 & 30 Geo. IL A. D. 1756. Scac. 

Htk W.Bragg. [MS.] 

niLL for agiflment tithe generally^. The defendant inGftedt that Tithe ii not 
nooe was due for cattle killed by him and fpent in bis family. ai^ftmenuC 
On hearing the bill for the iaid tithe was difmifled (n). "^j^f M 

by the occupier for the life of hii family? 

M. 30 6eo. II. A.D. 1756. Scac. 

rattv.Liigb. [MS.] 

qCYERAI, receipt! for the payment of titlies were oflSnred to be not fignU 
^ proved vkd V9ch and read as evidence. It was objected, that the c«ver«?" 
receipts were not aSually figned by Mr. Barker^ the receiver, J^*!*J^' 
wbofe name appeared fubfcribed thereto, but by his deputy in his by hb dt- 
name. Uppn debate the objcaion was' allowed. ?dSii^ 

evidence* 

P. 30 Geo. IL A. D. 17S7# Scac. 

Gills y.Hornx. [MS. J. 

^n% i^kodant infifted on a modus of 4d. for every acie of ^^i^^''^ 
crab cut and made into hay in lieu of the tithe of hay, and i-^^of^^ 
brought a crob-bill againft the reOor to eftablifli fiich malus. On ^e^lae 
the hearing it was objeaed that the modus^ as laid, was illegal, in- ^^'^^^^ 
afmach a# it wa> qot faid, ** and/t in pr9p9rlion fir a greaier or *."(<> hay in 
kfi quantity than an acn.** This objeftion was argued two fe?eral hayil'tt'wai' 
days, 9iid the court took ligie to confider. thJtth^tw- 

dus was fuf- 
Actciitly fet foTtby thousb it did not ^t< the 4d. to be apportiooable for a greater or left quantity 
tb^aaoacic. 

. ■-».-■ ■■'■ JJ ■»— ^— I I ^m>mmmmm,mm^m^mmmtmmmmamm ■ i ■ i i^ 

{t) So, in the cafe of R^infin v. Tttn^al!^ P, 175 7* on a decree to account ht 

titbeff the Deputy Remembrancer reported feverat fums due for the agiftment of cattle 

fed and killed by the defendant for the ufe of his family* The defendant took excep- 

twm to the report ( and on arguing, the exceptioai were allowed^ and the Deputy Re« 

^^ciabraafitr wai <tiie^<i 10 review bit report. 

The 
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The court declared, tbat the modus was fufficiently fet forth, dhtf 
ordered a trial at law by a fpecial jury. Upon the trial the modus 
was found, and afterwards eflabllfhed againfl; the reflor. 
. In the fame caufe the defendant ftated, that there were feveral 
lands In the parifh which were efxempt from tithes, and there were 
other lands, whereof the re6lor was entitled 6nly to a moiety of 
the tithes, and the above modus in lieu of tithe-hay was laid for 
every acre of graft, except on the lands which were tithe- free, and 
thofe for which tithes were paid in moieties. An obje6iion was 
taken to the legality of this modus^ becaufe the defendant had not 
particularly fet forth the lands, which he faid were exempt, or for 
which tithes were due in moieties, which he ought to have done. 
But this objedion was at the fame time over-ruled. 

M. 31 Geo. II. A. D. 1757. C. B. 

Cheefeman v. Hoby. [Willes's Rep. 680.] 

*T<HE opinion of the court was delivered as follows, by ft^illes C. 
J. — A prohibition has been moved for to the con (i (lory court 
of the bifliop of Lincoln. Hoby^ the leflee of the impropriators, 
the dean and chapter of Lincoln^ had fued Cheefeman^ who was an 
occupier of lands in Burringham in the parifh of Nottesford^ in that 
court for tithes of ^hemp and flax. Cheefeman by his plea there in- 
filled, that the tithes were fmall tithes, and that thefe tithes or an 
uncertain compofition .have been time out of mind paid to the 
vicar ; and he infilled likewife in his plea on an endowment of the 
vicar in 1310, and on an agreement in 1691 between the vicar and 
the parifhioners. So the queftion to be tried in the fpiritual court 
is not on a moduSy (for it is admitted, that tithes in kind are due), 
but whether tithes in kind are to be paid to the vicar or the im- 
propriator. 

A great many cafes were cited, and very properly : but, I fhalP 
only take notice of a few of them ; becaufe there are fo many 
jarring cafes on the head of prohibitions, that it is very difficult to 
reconcile them. For when the power of the church ran very 
high, the judges were cautious in granting prohibitions : when it 
did not run fo very high, the judges ventured to go further in 
granting them. 

I admit, that • this fuit is to be confidered as between eccle- 
fiaflical perfons ; for Cheefeman infjfls on the right of the 
vicar, and Hoby claims under the right of the dean and chapter, 

who 
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who muft be confidered as eccleriaftlcks, when they Infill upon 1757. 
is ccclefiaftidd right. But the rule that has been laid down» ■■ ■ ' — 
that when both parties ar^ ecclefiallicks, courts of law ought not 
to grant a prohibition, I do not at all rely on, becaufe I think it 
a rery abfurd one and without the lead colour of reafon. For 
though one of the parties be a layman, if he do not infiA on a . 
nodus or fome other matter properly triable at common, law, the 
court- chriftian muft determine the matter, and a prohibition will 
not be granted : on the other hand, though both parties be eccle- 
fiafticks, if either of ^hem infift upon a deed or other matter pro- 
perly triable at common law, a prohiultion will certainly lie* 
What is faid by lord Coke and Hobart and in feveral other books, 
that where a cuftom is infilled on, contrary to common right a pro* 
hibltion ought to go, does not at all afTcd the prefent cafe ; becaufe 
here, the common right, which is the payment of tithes, is ad- 
mitted, and the quefiion is only to whom they are payable. 

But, we found our opinions on the judgement in the cafe of 
Drake v. Taylor^ 1 Str. 87. and the reafon which is given for it 
at the latter end of the cafe ; for ihofe given in the firft part I 
think very weak ones. The cafe there is the fame as this ; for it 
is between a vicar and an occupier of lands who infiAed on the 
right of a lay impropriator, and that the tithes claimed have time 
out of roiad been paid to him. A prohibition was denied by the 
whole court (p) \ and the reafon afligned at the latter end of the cafe 
is, that the cuftom there infiftcd on relating to a fpiritual matter 
and not any temporal right, or in bar of any ecclefiaftical right, 
ought to be tried in the fpiritual court, becaufe fifty years make a 
cuftom by the ecclefiaftical law ; and therefore if the courts of 
law were to judge of fuch a cuftom, they would judge by a wrong 
rule. And for this reafon we refufe a prohibition in the prefent cafe. 

If Cheefeman had infifted on a modus payable time out of mind 
to the vicar, a prohibition ought to go, becaufe the fpiritual court 
could not try the modus. But, as the right to tithes is admitted, 
and the only queftion is, whether they are to be paid to the recSloc 
or the vicar, we are of opinion, that the point in queftion is 
proper to be tried in the fpiritual court. The endowment in 
1310, and the memorandum in 16^1, in refpefl to the prefent 
motion, are quite out of the cafe. 

For thefe reafons we are all of opinion that the rule for a pro- 
hibitioa ought to be difcharged. 

(•} A probibiiian M been More denied by the couni of £xchef|u«r ind Comreoa 
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H. 31 Geo. II. A. D. 1758. B.R. 

Rtx V. rf^dkefUU. [i Burr. 485.] 


^ 1 


etrtiorari \JI^' Htfrri/i/i had obCiMncd a ruk in A£chadmas torm I755» ta 
tring if- i- ^ {j^^yff c^\xh wbv ao ordcf <^ IWQ juftices made upon fevera) 

!dtore- ' _ . . _.''._ * 


A 

having 
fited to - . 

move an or- Quakers for payment of tithes under the value of lol. to the cu* 
ticet made' rate of a chapel, and confirmed at the feffions, upon an appeal 
againftQoa- f^^ j| {hould not be aua(hed| together wim the order of (eflioni 

ken under '^ ^ ^ ' o 

the ftatute confirmioff It* 

fi. i. c!6. Mr. Ncrim in Muboilmas term laft, viz. on 26th Ncvember 
MP^^^^ 1757, (hewed caufe« He gave up the order of feflions, as not 
but general maintainable; but defended the' original order. To this original 
tiie defend- order» Mr. Harrijon had taken four exceptions which were now 
*"rtedrtic**' fupported by him and Mr. Claytcn. The exceptions were as 
tide to the ^ fc^lows : It is a joint order made on different peribns for diftin£l 
the jufttcet, nou-payments of different tithes : whereas there ought to have 
^^rtif* been a diftinft order on each. In i Sir. 471. between the parijhes 
wat TtMf tf Chewton and Compt^n'Martin^ the removal of two different fa- 
the^writwai miHes of paupers by one order was holden bad, though the parifiies 
f«perfeded, werc tbc famc. adly, The title is in queftion : therefore the juf- 
w'di mama' tices have^no jurifdidion. The exception in the afi of i Geo* 
torn ttken ' /• *• ^- ^' § «• is> ** ualefs the titles of fuch dues, tithes or 
•ff^fi**> payments (hall be in queftion.*' And thefe words << unlets, Wr/* 
der icmand- extend to this whole claufe, and are not confined to the granting 
appeamg'^ of a ctrtUrari only. And this fall of the title being in queftion, 
that this ai- appeared, as Mr. Harrijon alleged, upon the granting of the 
allertionhad eertlorari in the pre(ent cafe. 3dly, Non conftat that the two juf- 
^j^'^n tices who made this original order are <* neither patrons nor in«- 
than the ge- ferefted in the tithes." But i Geo. c. 6. § 2. requires that they 
picfl of the (hall be neither one nor the other. Now they ought exprefsl/ 
to m de^ *o *^' *°^ ^^ negatively " that they are not ;" elfe they have 
"«n<l« of no jurifdidion by the very words of the z8t : the jurifdi£lion being 
given to ^ any two or more juftices, i^c* other than fuch as, C^r."' 
4thly, It does not fufficiently afcertain and ftate what is due and 
payable by the defendants ; or^, at leaft, for what the refpe£live fumt 
are due. One fum, is i s. 6 d. ** being due to the curate," not fay-* 
log for what. Another is, ** beinqg the value of their ancient cuftom- 
ary pay menu." Another is, 4 s. ** being ancient cnftomary pay- 


ments." 


This 
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'tCKs.otder was made on the a£l of i Geo, fi,i. c,f>» Si. 1758. 
l^ljch extj^odb the 7 & 8 IV. 3. c. 34, § 4. to all payments to ■ 
miniAert or curates officiating in churches or chapels, the latter 
.^ute extepding only to tithes aod church-rates. 

Mr. N^riM^ contra^ anfwered thefe obje£liotis. The fubftance. 
of bU .defence againft shem was fully fufficient, if true : for he 
denied .the firft to be material, and the three laft to be well 

The matter was a^djoumed to Monday 28th November. Then 
this motion being mentioned again the court inquired, whether the 
return of the certiorari was filed ? And Lord Mansfield faid, he liad 
called for and read the affidavits for obtaining the certiorari \ and 
upon the (hewing caufe, Mr. Jujlice Dennijon mentioned a cafe of 
Rex V. Furnes^ £. R. ff, 6 Geo. upon a certiorari to remove an 
order made upon the a3 of 7 C^ 8 ff^. 3. c. 6. for payment of 
final! tithes ; where Lord Chief Jufiice Pratt thought, that where 
the right was in quefiion, fuch cafes were never intended to be the 
fubje£l of that a6t of parliament. He faid, this was only fpoken 
from a note which he had feen, but it {hould fcem to be right and 
true {p\ \ apd the rather, from a cafe of Rex v. Furnefs being men- 
tioned in I Stn 264. where an order for non-payment of fnaall 
tithes made on 7 (!f 8 /s^. 3. was qualhed [q). 

Lord Mansfield this term delivered the opinion of (he court. He 
began with ilating the two a£ls of 7 tf 8 /^ 3. c. 34. ^ 4, and 
1 Geo.Ji. 2. c. 6. § 2. (r) The former relates only to great and fmall 

tithes 


(f) Sir *}mmei Btirritu fays, it is right and true : at lea(l, he hnd a MS. note of the 
Ueac cafe to the faiae effed, or iirongcr ; fur \m note fays, " Ptr cur. The dcfign of 
the liatute was only to give a fpeedy remedy for fmall tithes^ where the right is 
agreed." 

(f) The order according to that report was quafiied, becaufe faid only uj>cn ccm^Lint 
generally, and the 7 & 8 IV. 3. requires the complaint to l>e in nurir./tg. 

(r) This foftion is at follows. — " And wheicas by an a£l made in the 7th year of 
^ the reigo of king H'itliam the tliiid, a remedy is provided for the recovery of tithes 
^ aad cburch-ntesy where any Quaker thould refufe to pay the fama : he it cna^ed by 
*' tht auUwrity aforefaid, that fuch remedy fliall be and is hereby extended, and the 
*^ like remedy Ihall and may be had and ufcd againft any Quaker or Quakers for the 
^ recovering of aoy tithes or rates, or any cuftumary or other rights, dues, or paymenrs, 
" bcloaging to aoy church or chapel, which of right by law and cul^om ought to be 
** paid for the fkipend ur mauitenance of any muiiltcr or curate oHIcii'.ting in any church 
** or chapel ; and any two or more julticcs of tiie peace of the fame cuuruy or place, 
" other than fuch juiticc uf the peace as is patiy^ of iny fach chaich oi diapel, or 
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1758. tithes and church-rates, and is temporary. The latter mak^ it 
'' perpetual, and extends it to ** any tithes or rates, or any cuffo- 

** mary or other rights, dues, and payments belonging to any 
<< church or chapel, which of right by law and cuftom ought to be 
•* paid for the ftipend or maintenance of any minifter or curate 
•* officiating in any church or chapeK" And both afis dire£!^ 
<^ that the proceedings (hall not be removed into any court, unleft 
' «< the ///// (hall be in queftion." It is upon the laft a£t that the 
prefent order was made. A certiorari ha§ iffued to remove the 
order into this court, and it came on upon exceptions to the order. 
Both fides made very material objefl ions-— one fide, to the order ; 
for that the juftices had no jurifdidion, becaufe the title was in 
quellion: the other, to the certiorari ; for that no certiorari coufd 
iflue by the expcefs provifions of the aft to remove the pro- 
ceedings from before the juflices into any other court, becaufe the 
title was not in queflion. 

The a£l was made in favour to^ ^nd for the eafe and benefit of 
Quakers, apd to fave them from troublcfome and expenfive pro- 
fccutions : but it never meant that a mere fcruple of theirs, or an 
obdinate with-holding of the tithes, fliould be any hindrance to the 
matter being determined by the juftices of peace. This woirid have 
fruftrated the very intention of the a£l, which meant to give this 
jurifdi£lion to juftices in that very cafe; where the teal right and 
title to them (hould not be in difpute between the parties. 

Here his Lordfiiip direfted the affidavits on which the certiorari 
was granted to be read. It was therein fworn on the part of the 
defendants, ** that the defendants controverted the title to the 


'* any ways intcrefted in the faid tithes, upon connpbint of any paiTony vicar, curate, 
•* farmer, or proprietor of fuch tirhcs, or any churchwarden or chapclwardcn, or 
** other perfon, who ought to have, receive, or collet any fuch tithes, rates, dues, 01 
** payments, as aforefuid, are hereby authorized and required to fiimmon, in writing, 
** under their hands and feals, by rcafunable warning, fuch Quaker or Quakers agamft 
'* whom fuch coroplainc (hall be made, and after his or their appearance, or upon de- 
<* fault of appearancic, the faid warning or fummons being proved before them upon 
<( oath, to proceed to hear and determine the faid complaint, and to make fuch order 
' '< therein, as in the faid a^ is limited or dircAcd ; and alfo to order fuch cods and 
'< charges as they fliall think rcafonable, not exceeding 10 s. as upon the merits nf the 
*' caufe fhall appear juli; which order fli:iil and may be fo executed, and on fuch ap- 
•* peal may be reverted or aiiirmed by the General Quarter SefTions of the county 01 
** place, with fuch colis and remedy for the fame^ and (hall not be removed into ar.y 
•< other court, unlefs the titles of fuch tithes, dues, or payments, (hall be in <-ucflion, 
«< in like maimer at in and by the laid ad is limited and pix>vidcd.'^ 

« tithes 
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/ ^ tithet before the juftices ;" and alfo, " that the title to the tithes 1758. 
•• was then and at the time of making the faid affidavit really in * * ■ 
•* queftion.'* 

The juflicet had notice to (hew caufe again (I the certiorari. On 
(hewing fuch caufet five old inhabitants of the chapclry fwcar by 
tbeir affidavit^ ^ that fucb cufioroar)' fiipends or payments hiive 
* always been paid to the curate by the land- holders, without any 
'^ fost of fcruple orobjcQion, except lately by the Quakers ;" and 
Ho other perfons difpute it. And thefe five pcrfons alfo fwear, 
^ that they believe them to be due ; and that the Former owners of 
" thcfc very lands, which had been purchafed about Four years ago 
^ by thefe Quakers, did pay for them, as other perfons diJ in the 
^ faid chapelry ;" and thefe Quakers purchafed the lands as fubje£l 
to fuch payments. 

Thefe are the affidavits upon which the certiorari was granted. 
KoWf if this general allegation ** of the Quakers contravening 
" the title/* and the confequential affcrtion, ** thit the title was in 
^ queflioni*' without any further particulars, or (hewing at all 
lipon what foot they controverted the payment, fliould be efleemed 
a fufficient ground for removing the orders, it would put a total 
end to thefe a£ls of parliament, and evade the very dcTign and in- 
tention oF making them. For the Quakers might pretend, that 
they arc obliged in cbnfdence to reFufe or controvert the payment 
of thefe demands, and, confequently, to qucftion and deny the 
right to receive them. Now that is the very thing the afls meant 
to provide a fummary remedy for. The intention was, that in 
fucb cafe the juftices (hould make an order to compel them to 
pay. Tbeii* affidavits are general, ** that they controverted the 
title, and that it was really in queftion." Whereas by the affida- 
vits made by the fiVe old inhabitants it is vety plain, that the for* 
mer owners of thefe very lands have always paid ; and that thefe 
(fakers, who are the fubjeft of this order, have no pretence to 
difpute it, upon any other foot than their own general fcruplu to 
pay any demand of this nature ; which thefe a£ls are, for their 
own eafe and advantage, calculated to compel them to do, in a 
method the moft gentle and convenient for thcmfelves, who fcru- 
ple to pay without compulHon. 

We are all of opinion, as to the merits of the cafe, that the 
tirle is not fo controverted, or fo in queftion, as that the juftices 
Gsn be precluded from jurifdi6iion, or their order be regularly and 
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1758. properly removed into any other court. And we arc^H of opinidif, 
■■■ that the rule for the cittiofari having been made abfolute, and 

the return thereto having been filed, ought not now to Hand in 
the way, and prevent us from cbming at the real juftice and me* 
rits of the cafe- For, if the certiorari iffucd iirtprovide^ we c^n 
order it to be fuperfeded, and the return to be taken off the fife. 
There have been feveral inftakices of thia ; one was, where an 
order of two jufiicet was appcialcfd firom, and before the time 
when the appeal fliould in courfe have come on at the feflions, a 
certiorari was brought to reftnove the order : and, becaufe the 
certiorari was brought before the time of hearing the appeal was 
come, the certiorari was qtialhed, and the return taken off the 
file. The other was a certiorari Xo remove an indiftment from 
the Old Bailey \ and it appearing to this court, that they could m>t 
give judgement* but that the feffions of oyer and terminer at the 
Old Bailey ought to do it^; the like method was taken, and it was 
fent back to the court below to pronounce the judgement. There- 
fore, upon this cafe, we are all of opinion, that the writ of ^/r/iViiri 
be fuperfeded, quia improvidi emanavii ; t^e return taken off the 
file, and the order remanded. 

His Lordflbip added this hint, to be obfervcd in future cafes of 
this fort ; viz. that upon all orders of this kind, the great and ma- 
terial point muft be, whether the title to the tithes was really in 
queftion or not \ and ought to be determined before the certiorari 
^ucs. 


V. 31 Geo. II. A. D* 1758. Scac. 

Hawkins v. Harknefs. [MS.] 

Where de- i-pQ a WW for tithes, the defendant infifled on a tender of 1 1. 16 s. 

flits on a before it was fued. The caufe went on to a hearing, when 

thc**p?aimiff ^^^ plaintiff being unable to furcharge the defendant, the court 

on the hear- decreed the defendant to pay the 1 1* x6s. and difmiffed the bill 

jng is not . 

able to fur- With COits. 

Charge, uis 

bill, ciccpt as to the Turn tendered^ will be difmificd with ccflt. 


MaiM^fi 
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Tr. 51 & 32 Geo. II. A. D. i758* 

Hitham V. Ff/iin [MS.] 

fr^o a vicar^s bill for tithes, the defendant infifled, that hif farm 
and lands^had been always holden and occupied free from pay- 
ment of all tith^ the fame being the demefne lands of the crown^ 
md held by the king and his predecefforsy kings of England^ in right 
of the crown, and that they had not been granted, demifed, or 
dienated therefrom, fave for fhort terms of years : he therefore 
infifted, that as his majefiy and all his predeceflbrs, and his and 
dieir tenants and fanners of the faid lands, had for time beyond 
memory down to the prefent time holden and enjoyed the fame 
free firom the paymeht of all tithes whatever, his majefiy was ftill 
emitiecU and the defendant, as occupier, is fiill entitled to hold the 
^Bie (b free and difcharged, as fully and eficQually as if the fame 
had been in the proper hands of his majefty. He denied that any 
tithe had ever beeo paid to the vicar, and knew of no other caufo 
of ei^eniption* Decree to account for the value of the tithes. 

M. 32 Geo. II. A. D. 1758. In Cane. 

Fenwicki v. Lamle. [AmbL 365.] 

niLL by the plaintiff, as vicar of Bolan in Northumherland^ for Awo</wof 
an account and fatisfaAion of tithe-hay in the townOiip or hay it void 
hm\tt of ShortJIat within that pariCh for the year 1755, to which (^0^/."" 
be made claim under an endowment. 

TThe defendants in their anfwer infifled upon a m»dus^ that the 
occupiers of a part of Shortfiat-hoi^ lying within the faid hamlef, 
called Tbt ParforCs Bounds^ have time out of mind and ought 
annually to cut, win, and make into hay of the grafs growing 
thereon two fothers, and carry the fame at their own expcnce to 
the vicarage-houfe, in fatisfa3ion foi^ tithe-hay of the whole town- 
Oiip or hamlet, and that the fame hath been and ought to be ac- 
cepted as fuch ; and that a fothcr is a certain determinate quantity 
well known in thofe parts. 

It was proved by the plaintifT^s witnefles, and not contradlflcd 
by any on the part ofc'the defendants, that Shortjlat-bog is rho 
Wqrft part of th^ townfliip, and that the Parjon's Bgunds is the 
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1758. worft part of Shortflat-bog \ that it is a wet, fwaropy, uncultU 
■ vated piece of ground, and that it produces only rufhes or fcdges^ 

or at moft, but a very little grafs ; that the produce of it is only 5t 
to cover houfes and ricks : and it was proved by the wuneffes on 
both fides, that a fother is as much as can be drawp in a long waiq 
by two oxen and two horfes. There was no evidence of tithe i^ 
kind having ever been taken for this hamlet, but on the contrary it 
was proved by ihe defendant that this modus had always been ac* 
cepted. 

Several objeflions were taken to the modux by S^el( and Ambler i 
ift. As unreafonable, with refpeft to the occupier, upon the face 
of it : 2d, Unreafonable, upon uncontroverted evidence, 1^1(1; 
rcfped to the vicar : 3d, Uncertain. 

As to the firfl, it was argued, that it was unreafonable for tha 
occupier of this fmall part to pay tithes for the whole townfhip. 
As to the fecond, that the vicar, in fad, hath nothing but rufhes 
and fedges in lieu of tithes. Thar, as a modus on the one hand 
may be too rank ; fo, on the other hand, if it appear to be worth 
nothing, it is void. As to the third, that the fother, as defcribed 
by the witneffes, is too uncertain. The quantity of hay depends 
on the condition of the foil, on the weather, oq the goodnefs of 
the oxen and horfes, and on the will of the occupier, who may take 
the opportunity tp carry it in wet weather, ]iy}ien the bog i^ 
fcarcely paflable. 

On tlie other fide it was argued by Perrott and Brownin^y a| 
to the firft objeflion, that it was not unreafonable ; for the court 
will fuppofe the whole townlhip in pofleflion of one owner at the 
time of the agreement fuppofed by the modusy who might lay the 
whole burthen upon this part. It might be worth the vicar's while 
tp accept it. The tenant rents it accordingly ; the purchafer buys 
it cum onere. As to the fecond, it might have been ve^y good land 
at the time of the agreement, perhaps better than any other in the 
townfhip. A^ny alteration fince is not to be regarded. TTie other parts 
may have been improved, perhaps, becaufe clear of tithes. As to the 
third, that it was certain enough. Tithes are affefted by weather. 
If the horfes are not good, it is a fraud on the vicar, and an adlion 
will lie. As certain as a hoard of apples, or a bufliel of com, which 
is different in different places, and is more or lefs according to thp 
market to which it is carried. 

Sir 
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Sir Thomas Clarity Mqfler of the Rolls^ was of opinion, that it was 1 n eg. 

itafunable enough, but not fuSiciently certain^ for the reafons ■ 
given at the bar ; and decreed an account. 

Tr. 32 & 33 Geo. II. A. D. 1759. Scac. 

Btrmrs v. Hilktt^ Clerk. [MS.] 

ON a trial at law the m§ius was found, and the bill difmifTed with O" ^ ^*'' ^« 

t f r 1 1 t 1 Mi • n elt.nblilh a 

coits. Then the defendant brought a bill againit the re£lor ta moduty the 

eftabiifli the wa^i//, and he by anfwer fubmitting thereto, the court e!iiH«l'to* 

eftablifbed the fame, and ordered the plaintiff to pay the defendant ^'*^ ^^^* ^^ 

% n r t> y r ' ^^ admits 

the re&oj hk coils of the fecond fuit. the m»dus. 

Tj. 32 & 33 Geo. II. A. D. 1759. Scac. 

Thomas v. Price. 


Dill by the vicar of Cadoxton near Neath in the county of Mills wh^n 

Glsmorgan^ for the tithe of the toll of com ground at water- \^^^ 
corn grift-millit flaiing, that the defendants refufed to account 
ior the tithe, under a pretence that the mills were ereded on lands 
which heretofore belonged to a religious houfe exempt from the 
payment of tithes: but the plaintiff inCIled, that the ere£lion of 
new mills on abbey-lands which were exempted from the pay- 
ment of tithes, would not exempt fuch new mills from the pay- 
ment of tithe of toll: that the defendants alfo pretended, that 
tbeie was heretofore an ancient mill in the faid parifh, which 
was exempt from the payment of tithes, and which through length 
<»f time was decayed and taken down, and that the faid new mills 
were erefied in the fame place with the old materials ; and that 
therefore no tithe was by law due for the fame : but the plaintiff 
charged, that the faid new mills were ere£led on a part of the 
parUh whde no ancient mill ever flood, and on a new channel or 
current pf water, which had been diverted from its ancient courfe 
into a new courfe for the private purpofes of the owner of the 
ibU. 

The defendant IVtltiams admitted, that the plaintiff was vicar of 
the parifli, and entitled to all fmall and vicarial tithes yearly ariCng 
therein, or to fome pecuniary fatisfa£lion in lieu therjeof ; but whether 
be was entitled to the tithe of the toll aiilbg from all mills, and 
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1759. particularly from the ncw-crcfled mill. Be CoiiW not fay* H« 
- faid, that the lordlhip of Cadoxton^ and Ac feverai tneifuagdi an<f 

lands belonging theretOf together with the reOory and advowfoit 
of the pari (h- church of Cadoxtm^ had been anciently held and 
enjoyed by, and were part of the pdfleflions of the abbots of Neatb 
Abbey^ and their fucceflbrs, as lords of the manor of CadaxUn near 
tJeath ; that the faid manor or lordOiip was now vefted in H» 
Stanley y George Rice^ and //. Compt(m\ that the Earl of Brook was 
entitled to the re3ory and advowfon of the pari(h-cburch, and to 
fuch tithes as belong to the impropriate reflor thereof; that the 
faid Gf Rice in his own right, the defendant M. Pria as lefTee 
to //. Stanley^ and this defendant T. Wtlliafns as Icffee to //. Comp^ 
forty were feifed of and entitled to the rents and profits of the 
feverai mefTuages and lands in the parifh of Cadoxton^ which were 
part and parcel of the lordfliip of Cadoxton near Neath^ and were 
parcel of the poflefTions of the faid abbots of Nealh Abbey and 
their fucceflbrs ; that on part of the pofleflions of the faid abbots, 
on a certain brook called Oydachy in the faid parifli, there was an 
ancient mill, which, from time beyond the memory of main, bad 
been free, quit, and exempt from tithes; that tbe defendant M. 
Price^ as lefTee of Anne Stanley^ whofe eftate therein H. Stanley 
now had, and T. fflll!am\ the father of this defendant^ who was 
then the Icffee of H. Compfon and G, Rice^ being pofleiTed of the 
faid ancient mill, as parcel of the efiifte which heretofore belonged 
to the faid abbey of Neathy did, in the ye^r 1740, pull down the faid 
ancient mill, and with fome psirt of the materials thereof ere^ and 
build another mill on the flream of i\\t faid brook, and on lands 
which were heretofore part of the^ poffelfiorts of the faid abbots, 
and which for time immemorial h'iid been free and exempt from 
the payment of tithe; that the defendant M. Price^ and J. WiU 
hams the father of this defendant, having built fuch new mill, 
this defendant and the faid owners of it permitted thfc other de- 
fendants to hold the faid new-ereSed mill during KtvetA years as 
tenants to tliem, the profits of which were payable in (hares, as in 
the faid anfwer is mentioned ; that he had not at any time there- 
tofore, occupied any mills whatfoever in the parifh, fave the faid 
mill ; and he admitted, that he had never paid the plaintiff for 
the toll arifing therefrom for any time fince be became poffeffed of 
the profits thereof ; but he infifled, that he, as leffee of the cftate 
of H. Compton^ G. Rice, and M. Price, are landlords of tbe faid 

mill ; 
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tiitl ; an^ thalt flo tUbes whatevor are due by any right, ufage, or 1759. 
enftona wirhia the parifli, from any rents paid to them as land- 1 

Ibids; and that the (ame fo paid to them ought to be eileemed as 
an arniual expence tffoing from the profits of the mill ; and that 
if any tithe it dae tiom the (aid mill to the plaintiffil it is due from 
fhe miller who occupies the fame as a perfonal tithe only, to be 
paid out of the neat profits made by the miUer after all dedudions 
whatfoe^r; and therefore he was not« as landlord, obliged to fct 
forth the com, gratnt or malt paid or delivered by the faid refpec- 
five miflers, but that the plaintiff fhoold refort for fatisfaflion therein 
to the refpe£liye millers who were the occupiers thereof. He 
farther faid, that if the new-ere£led mills (bould, notwithflanding 
their having been ere£led with part of the fame materials, and on 
the ftream of the fame brook as the ancient mill, and on land ex- 
empt from the payment of tithes, he fubje£l and liable to the 
payment of tithes, yet that no tithe ought to be paid by new ere3- 
cd mills until fueh thne as they had fully cleared the expence of 
imildiog the fame ; and that the fame tithe, if any was due there- 
on, fliouldbe paid as a perfonal tithe by the occupier refident in 
the parifh: and he averred, that he had never refided there, but 
in the town of Keatb \ and that he was in no other manner 
concerned in the faid mills than as landlord to two third partis 
thereof^ 

The defendant AC ^nV/, as lelTee of the other third part of the 
bid mills, put in the like anfwer, except that he further faid that 
be did not live in the parifh till the year 1753 ; and that he had 
yearly fince that time paid to the plaintiff one guinea, which he 
had accepted in lieu of all his, the faid defendant's, vicarial tithes 
in the faid pariQi ; and infifled, that he was not liable to any per- 
fonal tithe whatever arifing within the faid parifli until that year, 
when he came to dwell therein. 

The other defendants, who were tenants and fervants to the 
.other defendants, pat in Ihe like anfw^rs; and infiflcd that no 
tithe was 4ue from them till the mills had fully cleared all charges 
and expences laid out in the ereAing thereof; that if there was any 
tithe due for the toll of the faid mills, it was either to be eileemed 
a predial tithe, and due to the impropriate redlor of the parifh 
of CWojr/^if, or a perfonal tithe, and of right due to the re£lor or 
vicar of the parifli where the defendants inhabited and dwelt 
during the time they rented and occupied the faid mills. 

The 
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tncQ. . The plaintifF replied to atl the ^ntwerSj except that of'thc 
i* defendant A^. Thomas ; the defendants rejoined ; and witneflef 
were examined on both fides; and upon hearing counfel, tha 
defcndant*8 counfel objefled, that G. Rice^ one of the owners of 
the mill> was not a party before the court in this caufe ; but on 
hearing the plaintiff's counfel thereupon, the court over-ruled tho 
obje£lion. 

And on reading the depofitions taken on the plaintiff's behalf; 
and the anfwer of the defendant fVilUams\ and on debate of the 
matter ; the court declared, that the plaintiff was entitled to the 
tithe of the toll of the fatd new-ereded mill in the nature of a per*' 
fonai lithe only, that is to fay> the tenth part of the clear profits 
arifing from corn, grain, and malt ground in the faid mill, over 
and above all incident charges ; and thereupon ordered the feveral 
defendants feverally to account with the plaintiff for the tithe of 
the profits of the mill, after an allowance of all incident charges» 
and pay the fame to the plaintiff, with his cofisof fuit to be taxed; 
and the bill to be difmiffed as againft JV. Thomas the fervanty 
with 40 s. cofb, to be paid, over to the plaintiff by the other de- 
fendants. ' 

On the 15th of November 1762, the defendants coun&I prayed 
time to file exceptions to the report; and the hearing being ad- 
journed, the defendants filed exceptions accordingly ; but on the 
'i^xh oi November 1762, upon hearing coyniel, and reading the 
decree, report, and exceptions, the court ordered the exceptions 
to be over- ruled ; the report to be ratified and cofKnned ; and 
the defendants to pay their feveral (hares reported due, in the pro- 
portion in the faid report mentioned, for the tithes of the profits 
of the faid mill, with fubfequent cofts^ 

H. 33 Geo. IF. A. D. 1760, In Cane. 

Sims v. Bennett and others (r). 

thera 'np HE bill in this caufe was filed by the plaintiff as vicar of the 

laifir parifh of Eaftham in the county of EJfex^ againft the dt- 

dctcrmincd fgnJants, Bennett and Johnfon^ as occupien of land within the 

tureof it, pariQi, and againft the defendants ffllkes and his wife, and Hifcby 

not by its ^ 

locality. 3 Burn's £. L. 436. S. C. 


Whether 
tithe 
or {mall 


(i) I am indebted for the report of this cafe, and that of Satifom and SAazvf {J^frA) 
to ^t liberality and poUunel* of Mr. Jui^ice BulUr^ 
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fB daSming tiie ttBLorj impropriate of the parifh. And the end of 1 760. 
the bill Was, that the defendants Benmit and Johnfon might account - ^* 

with the plaintiff, amd make him fatisfafiion, for the tithes of all 
beans and peas Town by ihem in feyeral partds of land within the 
parifli, and which they had from time to time> and in July and 
Auiiifi then laft gathered, or caufed to be gathered, by the hand, 
m the field, by pluckmg them from the ftalk whilft green, and 
which they had fent to feveral markets, and there fold for the food 
of man ; and againft the other defendants to fee forth what right or 
title they claim to thofe tithes* 

For thefe purpofes, the bill charged that in 1756 the plaintiff was 
bftit^ted and indafied into the vicarage, and thereby became en* 
titled uofder an ancient endowment to all tithes in the pariOi, except 
tithes of (heaved corn and hay, expr^fled in latin by the words 
iedm^ garbarum it font. 

That, in the year 1309, Ralph it BaUock^ bifliop of London^ at the 
inflance, and in confideration of the poverty, of the then abbot and 
convent of the monaftery of Stratford Langihorne in the faid parifti, 
tixA wirh the cosfent and approbation of the then chapter of the 
epifcopd fee of London^ did, by deed dated the 9th oi April 1309, 
a £. 2. appropriate the faid reflory to the faid abbot and convent 
and their fucceflbrs, ^nd did thereby endow the vicar of the faid 
parifh ,of Eaftham for the time being thenceforth for ever with all 
tithes arifing within the faid parifh praUr dffimas garbarum etfani^ 
and alfo with a certain penlion of five marks to he paid yearly by the 
iaid abbot a^d convent and their fucceflbrs to the vicars of the faid 
parifli for the time being out of the faid excepted tithes. 

The bill then fet^forth the inftrument of appropriation and en«- 
dowpiebt in the words thereof } which, after reciting the poverty 
of the convent, appears to be as follows : De c^nftUo it ajfenfu 

tttpituli icihjix nofirtt vobis donamus^ conadimusy et authoritate p9n- 
tificali tinen pr^tjentium^ charitatis intuitu appropriamus in ufus pro* 
trios impirpituum pojjfdindum ; Jahua indi corrgrud poriiom ad Juf* 
Untaiionitn pirpitui vicarii in iddim tccUfta minijiraturi quern Jic 
if^inan ducimus it taxare^ Imprimisy viz. ordinamus^ quod vicarius^ 
qui pro timpon erity ibidem mavfum habeat^ quern cateri vicarii uhimis 
ntroaSlis timporibus habtn conjueuerunt. Et quod idem vicarius habeai 
itfirsipiat decimal hortorum it curtilagiorum ac omnimodas decimas^ 
f rater dtcimas garbarum et feni it moUndini advintum, Et prater 
hoc ordiftamuSj quhd idem vicarius Jingulis annis habiat it percipiat a 

w 

yobis^ obbati et comnntu^ h /(fits San£!i Mickaclis it Pajcha per 

aquales 
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1 760. agualis porthties quinque marcai legaVtum Jitrlingor ie.prtiiff decimu 
■ ■ garbarum* The infirument then only reierves to the biOiop oC 

London and his chapter the gift and- nomioation to the vicarage af 
often as the fame (hould bcc;ome vacant. 

The bill then flated» thafr in the reign of If. 8. the eflates and 
potTeflions of the abbot aod convent, upon tj^e diflblutioo of the 
TOonaftory, were, by aft of parliament, vefied; in the crown ; and 
that the king afterwards by letters patent made a grant of the 
rectory, under which grant the icdory is now claimed as impropri*- 
ate by the defendants PFilhs and his wife. 

That the defendants Benrnft and Jahnfon ha^e occupied and en^ 
joyed feveral parcels of land within ibe pariflb, and that in the year 
1756 and in other fubfequent years, they have planted and fowed 
iiich land with feveral quantifies of beans and peas^ and from timo 
to time gathered the fame by hand in the field by plucking them 
from the ftalk whilfl green, and fent the fame to feveral markets, 
and there fold the fame for the (ood of man, without paying tho 
plaintiff titlies thereof, or making him any fatisfadion for the 
fame ; and the bill chargeft» that fuch tithes have always been con* 
fidered as fmall tithes and belonging to the vicar of the laid pari(b» 
vcA not only fo, but that, as vicar as aforefaid, the plaintiff is en- 
titled to the tithes of beans and peas gathered green by virtue of the 
faid endowment, and that by virtue of fuch endowment all mfinner of 
tithes yearly growing, ariling, or renewing in the faid parifh, except 
the tithes of com and grain, belong to and were thereby duly and 
properly granted to the vicar for the time being ; and the bil) 
therefore prayed an account and fatlsfadipn fpr thefe tithes^ 

The defendants, Bennett and Jobnfo^^ by their anfwer admitted, 
that they had fowed feveral acres in the parifb with beans and peas, 
and that tliey had gathered and fold the fame green \ b^it f^id, thai 
the tithes of all beans and peas, whether gathered green or other* 
wife, having been always paid to the redor^ and efleemed to belong 
to him, they had therefore from time to time compounded with 
the defendants fflikes and his wife, as fhe is the impropriatrix of thct 
reflory, and hoped they (hould not be again compelled to ac- 
count with the plaintiff, as vicar, for thefe tithes, and fu.bmitted 
the right to the judgement of the court. 

The defendants flukes and his wife by their anfwer claimed the 
nStory impropriate during the life of Mrs. ff^iliesy and the de- 
fendant Hiich claimed the fame in reverfion after her death. And 
thefe defendants by their anfwer in^fled, that beans and peas cul. 

^iyat^d 


C A 3 fe S. 87^ 

tivatetl in tlie fields by the plough, wherever the fame, when ripe, 1760. 
ire 'gathered into bams, or gathered by the hand from the flalk, ■ 
wbeti gteen, are to be confidered as great tithes, and belonging ro 
the impropriator^ ^d onght not to be looked upon as fmall tithes. 
Or as belonging to the vicrar ; and Taid, they believed that neither 
the plaintiff, nor any vicar of the pariDi, ei^fir jaceivedviy tithe of 
beans or peas, but that fucb tithes have always been taken by the 
impropriator. 

CJpoa the evidence it appeared froOi wosuxj witnefTes, and fome 
very old ones, that for it kaft 40 or 50 years laft paO, beans and 
peas liad been cultivated in the fields or grounds of the parifli, and 
that tlie fame bad been gathered and fold green ; and many wit* 
Defies proved, that the tithes thereof had always been paid or com« 
pounded for to the impropriator ; sriid no inftance at all was (hewn 
wherein fuch tithes were ever paid or compounded for to the 
vicar. 

Mr. Torli^ folicitor general, and Mr. JVilbrahamy argued for the 
plaintifT, that peas and beans fown in a garden are certainly fmall 
tithes : that fields are but as enlarged gardens, and the manner of 
bofbandry cannot alter the nature of the tithes. In fupport of 
this was cited Wharton v. Ltjle^ 3 Lev, 365. which was a cafe con- 
cerning the tithes of fiax arifing in the parifli of Thorpe in EJpx^ 
in which it appeared that the re£lor had always received the great 
tithes, and the vicar the fmall tithes, and it was holden, that flax 
being in its nature a fmall tithe, it made no difference whether it 
was fowed in gardens or in open fields ; and though there appeared 
to be a6 acres of arable ground fowed with flax, it was holden, that 
the vicar was entitled to the tithes thereof ; and by the opinion of 
three judges againft Holt^ judgement was given for the vicar. 
That the fame point had been determined in this court by Loi^d 
Hardwlcke in a cafe of Smith v. I^Vjatt^ at the fittings after Trinity Supra 777% 
term 1742, that a vicar endowed of fmall tithes is entitled to the 
tithe of potatoes, as a fmall tithe, though fet in open fields, and in 
great quantities. They cited alfo the cafe of ^Sj^j/f v. ly/w/VA, Cro, Supra 207. 
Eliz. 633. and 1 Ro. Abr, 335. pL 7. where it was holden, that the 
word garha^ ftrengihened with a ufage, was fufficient to take in 
tithe-hay, which, they faid, Ihews that without the ufage it would 
not ; and they argued that the evidence of the ufage in this cafe 
could amount to nothings for that it appeared by the evidence that 
this culture in the pariih had commeiiced within about half a 
ccntuly. 

But, 
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1760. But, fuppofing iht queftton to reft only on th« inftrum^nt 01 

" endowment, it would be wholly on the defendants to (hew that the 

tithes of beans and peas are inclufded in the word garba^ the vicaf 
being endowed generally of all tithes pnctkr decimas garbarum^ 

Supra 615. They cited further Nicholas v. Elliot; Bunb. 19. to (hew that the 
tithed pf beans and peas are (mall tithe^^ and they (aid that Gumltf 

Supra 656. V. Biri^ Bunb. 169. was no< contrary to this, tor there the vicar 
could (hew neither endowment nor ufage. They cited furthef 

Supra 749. fp^alUs V. Paifie^ Com. Rep. 633. where it was determined, that 
clover-feed, though gathered from open fields, was a fmall tith^. 
They argued further, that the words Jecima hortoruni in the endow- 
ment included the tithes of beans and peas, as garden tithes, and thb 
change only of the locality cannot alter the nature of them. 

JMr. Pratt^ attorney general, for the defendants, took notice of 
the great confe(|uence of this cafe to all vicars and impropriators : 
that the gathering of beans and^ peas green from the (talk, mu(i^' 
from the nature of the thing,- have been a very ancient tkfagey and 
that beans and peas mult from their nature have always been a 
great tithe : that beans and peas dry muft always have been coii- 
(idered as a re£lorial tithe, and that there could be no reafoh to fay 
that their being gathered green (hould make a difFerenC^; and if 
the re3or is entitled to the tithe of beans and peas, he mu(l be \0i 
vrhether they are confidered as dry or green. 

Lord Keeper faid, fuppofe Indian corn (hould be fowed here^ 
would it be a great or fmall tithe ? 

To which Mr. Attorney General anfwered, that he conceived 
it muft be taken as a great tithe, being of the genei-al nature of 
corn, which is fo. 

As to the cafe of Barfdale and Smithy he faid, that it (hews 
the great extent in which the word garba may be taken, and 

p weight being laid on tjje ufage, it was the ftrongcr to the prefent 

purpofe, there being hew the flrongeft evidence of ufage that 

could be proved in any cafe, which he infilled upon as a moil 

material circumftance. That the cafe of Nicholas v. Elliott was 

, founded on the ufage, as appears from the other cafe cited from 

Supra 656. Bunbury^ of Gumley v. Birt. He cited a cafe of Hodgfon v. Smithy 
in the Exchequer, i^ihjuly 17 15, Bunb, 279. wherein it was 
bolden, that vetches cut green for fodder were a great tithe, as 
participating of the nature of hay. And as to the fignification of 
the word garba^ he infiAed that it fignifies not only what is, but 

inrbat may be bound up. 

Mr. 
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Mr. Cq)C9 CKk the fame fide argued, that althougb the fubflanti?! 1760. 
fjeftion muft depend on the old inftrunaent of endowment, yet that ' 

here there were many incidents material to determine the rights of 
tbe parties : that the foundation of the defendant's claim is grounded 
on comnoon right, and that tbe plaintiff's claim is againft it ; for 
that frimi facie and of common right all tithes belong to the 
ledor, and the vicar can claim none but what he can fhew a right 
to either by endowment, or from ufage of payment, which is evi* 
dence of endowment : that here an endowment being produced, the 
queftion is fpecifick, wbetlier the tithes of peas and beans is in- 
cluded in it or not. But, as the genei:al endowment of vicarages 
b of tbe fmall tithes only, and as all other tithes are called re£lorial 
tithes, it may be material to confider at large, whether the tithe of 
peas and beans is to be taken as a great or fmall tithe ; for if taken 
as a great tithe, it may fubftantially be faid to belong to the re£lor ; 
but, if confidered as a fmall tithe, it would ftill red as a matter to 
be (hewn within the endowment, and it would be impofTible to fay 
with propriety tliat the gathering green or ^xy could make a differ* 
ence. For fuppofe the exception had been of beans and peas ge- 
nerally, the gathering of them one way or the other could not 
have varied the right. It is difficult precifely to determine 
what great or fmall tithes are* In the Codex^ 2 l^oL 691. great 
tithes are faid to ,be com, grain, hay, and wood, and fmall tithes 
to be predial tithes of other kinds, and alfo the mixt and perfonal 
tithes. Now grain may be faid to be grain of all forts, and there- 
fore beans and peas are to be confidered in their nature as great 
tithes ; and then it feems to be allowed from the cafes cited on the 
other 'fide of fVbarton and Lijle^ and Smith and fVyatt^ that the 
quantity of the lands fown with them, or the manner of hufbandrv, 
cannot alter their nature. 

It feems probable that the firft line of difiindion between great 
and fmall tithes was made according to the quantity and value of ^ 

things, and as the original culture of the lands in England was 
com, hay, and wood, they were determined to be great tithes, 
and other things, being of lefs value and quantity, were let 3s fmall 
tithes. And though the reafon of the diftinflion may not be re- 
garded in particular cafes, yet it has reduced things to a certainty, 
and is fit to be adhered to as a found, permanent rule ; and where 
new thmgs have been introduced, the tithes of them have always 
been confidered as great or fmall according as tbe things moft 
participated of what were before determined to be great or fmall 

tithes. 
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1760. ^i^Iics. Anil though it is difficult to feaich out the true gtisMni 
- and foundation on whidh thiogs depend, yet fuppofe corn to be 

fown in great quantities in a garden, it wooUt*^ ^inooft abfurd 
to fay that this could change the nature of the tithe. And it 
would be the fame thing to fuppofe poi»heii» fown in great quan- 
tities in an open field {Hould thereby change their nature with 
refpe£l to the tithes. If then beans and peas come to> their m^turtt^ 
aretio be confidered as com and grain, and, coafequently, that the 
tithes thereof are great tithes, the gathering of them green, can 
tio more alter their nature, than ibe particular manner of the 
Culture c^n, where they are fown in open fields. 

The cafe that feems to have occafioned the difficulty upon this 
matter is the cafe of Sir Richard Uvedale v. Tindale^ reported in 
Hut ton 77. where it is faid, that quantity Was holden to be fuffi- 
cient to make that a great tithe which otherwife would be a thudl 
tithe. But it appears in the report of this cafe in Cro. Car, 28. 
that what was faid by Hutton to have been the opinion of the courf, 
was only the argument of ferjeant Hinden^ of counfel for the 
plaintiff; and it appears in Cro, Car. that Hendon having argued 
that they were minuta: decimaj ferjeant Bridgeman^ of counfel for 
the defendant, cited a cafe of th^dean and chapter tf Norwich \n 
43 Eliz. where it was adjudged upon fpecial verdiQ, that the tithes 
of forty acres of land fowed with faffron appertained to the 
vicar, and not to the parfon; to which Hendon anfwered, that 
that was not becaufe they were minuta dccimsr^ but for that upon 
the endowment found, the allegation was, that the parfon (hould 
have tithe of hay and corn only. But Teherion^ who was then a 
judge, faid, that was not the reafon, but that it was becaufe they 
were accounted as minuta decima and appertained to the vicar. 
And it is very remarkable upon this, that if fuch an obfervation was 
made by one of the judges of the court, it is impoffible that the 
points mentioned in Hutton to have been agreed to by the courts 
could ever in fa6l have been fo agreed to. Befides, the cafe as 
reported in Cro. Car. concludes with thcfe words, *' And all the 
judges refolved, that woad growing in nature of an herb, tiie 
tithes thereof ought to be reputed as minuta decima -^^ and judge- 
ment was given for the defendant. The cafe therefore in Hutton 
thus confidered plainly (hews, that tiihe niuft receive its denomina- 
tion of great or fmall from the nature of tht thing in queOion, and 
not from the time of gathering, or from the quantity or the place 
where it is fown. And it is plam from compaiing the books together, 

7 that 
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that ail the writer! who have endravoured to maintain the contra- 1760. 
ry do£lrine, or to raifc doubts upon the matter) have tranfcribed » ■• 

thdr arguments firbm that miflakcn cafe in Hutton*z Reports, which 
is a pollhuaious work, and a tranflation only from the author's 
manufcript* 

As to the cafe of IVlmrton v. Ufiey it is reported in feveral other 
books bcGde Levinz ; it is alio in 4 Mod. 183. Carih. 263. Siin. 
34.1 ) and 356* Comi. 201. 209. And as it is reported in feme of 
the books^ it ap|)eart that judgement was given by three judges 
againfi H^ C. J. that flax being a fmail tithe in its nature, ought 
not to be confidcred as a great tithe from its being fown in large 
quantities. But, upon confldcring all the books together it appears 
very far from being clear, that this judgement was in fa£l againft 
the opinion of Holt. For it appears that the judgement was given in Vidt fupra, 
his abfence, and therefore the objeflions mentioned to have been ^^^* 
tlirowo out by him could only have been for breaking the cafe and 
throwing out his doubta.#/the counfcl, who were afterwards to 
argue it; and in Slinner there appears an adjournment hy curia 
idvifari vul/^ and he might afterwards fatisfy his doubts, and alter 
bis opinion, which judges now (I fpcak it with great deference) often 
do after a firft or fecund argument. And if he diil not cuncur 
with the other three judges in tlie judgement tliat was given, it 
caa hardly be fuppofcd that in a cafe of fo great confc<}iiencc in 
point of precedent, they would Iiave given judgement in his ab- 
fence. And it is plain tliat all his obje£tions in their urmofl force 
amount to no more that what is faid in that mid^licn cafe in llutton 
before mentioned. And in the cafe of Pain v. Vnderhili in the Supra 749. 
Exchequer, it was fdid by Comyrs Chief Bar r.n in giving ihc judge- 
ment of the court, that C. y. Hoil had changed las opinion, and 
was not againfl the judgement. Upon the whole, therefore, it 
mud be fubmitted that beans and peas, as grain, arc in tlieir na- 
ture great tithes, and the manner of gathering ihem, or the cul- 
ture, or the quantity, cannot alter the fpecifick nature of them. 

But be this as it will, as here a fpecial endowment \f> produced, 
it mull be admitted, that the fuhflanlial qucflion in this cafe will 
depend upon the conflruflion of the endowment itfelf, and the 
ufage that hath been upon it. Now tJic principal words of the 
endowment are, ^lodv'uarius babe at dccimas h'.rtzrum ac omnimcdas 
dedmas praiir decimas ^arbarum. From the words dccimas hzrtorum it 
liath been argued, that this ex vi termini includes the tithes of beans 
and peas, beans and peas being a garden tithe. But this is too 
VOL, II. 3 L flimfy 
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1760. fliiDfy an argument todcfcrve any laboured anfwer. Garden tithed 
^ arc a diftinfi, fpecifick fpecics of tithes, and every thing whatfo- 

ever renewing in the (hort compafs of a garden would yield a fmall 
tithe, and even wheat itfelf. But this cafe would be no rule to 
judge of the nature of tithes in other cafes. The true queftion 
therefore muft depend on the conflru6lion of tl e word garha^ and 

the ufage. 

B'ljhop Stillingfieet in that part of his Ecchftaflical Cafes^ p. 207. 

where be treats of the duties and rights of the parochial clergy, 
lays, " In fome appropriations there were vicarages endowed^ and 
here the difficulty lies in diftinguifhing the tithes which belong 
to one from the other." — " The bed rules I can find to be fatisfied in 
this matter, are the endowment, or prefcription,'* — "The greateft 
difficulty hath been about fmall tithes, which is the common en- 
dowment of vicarages.'* 

Now, as the word ^^garia*' in this endowment muft in a great 
xneafure rule the determination in the prefent cafe, it will be very 
material to trace out its true meaning and definition from books of 
authority, and the fentiments of learned men ; in order to fee, not 
whether thefe tithes merely, but whether in general this fpecies of 
tithes is or is not included in the word garia ; for if it can be fliewn 
to be fo, it fcems decifive of the prefent queftion i for then it will 
bring thcfe tithes dire£lly within the exception of what the vicar 
is not endowed of. 

It muft be admitted, that the word *^ garia'' is of very complex, 
doubtful conftruftion, and there feems to be no Englijh wi rd fuf- 
ficient to take in the whole meaning of it. In Du Frrjiic^s 
Gloffary it is defined by the word " mam'pulus.*' In Courl it is faid 
to mean a Ifurif/Ie^ and that in fome places it is taken for a hatulful. 
In Spelman's GhJJary it is defined by the word ^^ fafciculus^ five e 
frugibus^five c Ugnisy^ and by the words ^^ frugum Juarum dccimam 
garbamjohentes.** In Lambard*s ColkElion of the Saxon Lawsy 139, 
among the laws of Edward the Confeflbr, the title of the eighth 
law is, " De decimis ecckfia reddendum* and then the firft words of 
the law are, " De omni annona decima garba Deo debitaeflJ** But the 
rooft material conftruftion of the word arifes from A'rMiJb:p 
Stratford^s Conflitutiom with Lindwood's Comment. Thefe con- 
fliiutions were made in the year 1342, in the time of £. 3. not 
long after the date of the endowment in queftion ; and the fourth 
canon, as appears in Lindwood 1 88, was this : «« Men blinded by 
" the deception of a damnable fin cannot efcape the perdition of 
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" liHrir fouls while they pay the tenth gari of their fruits for inSo, 
^ Ubouff and by miftake in counting pay the eleventh garb inftead n ■■ ■ 
" of the tenth. We therefore, to obviate fuch damnable attempts of 
•* pcrverfe men by wholefome remedy, by the advice of this councili 
" do prc»nounce them to be involved in the fentencc of the greater 
** cxcomniunication.*' The original words are, ** erroris dam^ 
" fiaiiiis dtuio excacati Juarum animarum excidta non deyitant^ dum 
^ frugum Juarum decimam garbam fohentes pro labore tnetentibuSj e& 
* mnime computata^ non abfque err ore calculi^ pro decimd undecimatn 
^ Johvunt garbam^ ^c.** Then comes the •* Nss igitur.** Here 
the word ^* garba** is applied to frugesy which mufl mean all the 
fmitsof the earth; and it (hews how the ecclcflaflicksnnderftood 
the word about the time when the endowment in queftion was 
made. Bat the glofs brings it more dire£lly to the prefent queftion. 
Under the vtoxAfrugum it is faid, Harum appellatione hrga continetur 
rtdituSy et mnfolum talis qui di frumentis et kguminibusy (which is 
beans and peas), V€riim etiam qui ex vino^filvis caduisy faff, capitur ; 
by which it appears, that legumen as well z%frumentum was com- 
prized in the ancient fignification of the word ^^ garba.** And this 
correfponds with the reafon of the grant, which was to fupply the 
poverty of the religious houfe. But ihe glofs is ftill ftronger under 
the word, " metentibuSy* where it is faid, *« Ex hoc verbo apparet 
«* audtorem hie Joqui defrugibusy in quantum ad mejftonem apta funt^ 
« ut puta^ defrumentOj hordeoy falisy piftSy (peas and beans), avenisy 
" milioy it catiris hujufmodi^ qua: meti J'olent.'* If this is of any 
aathority, nothing can be ftronger to fhcw that in the ancient 
ecclefiaftical fignification of words, beans and peas are com- 
prehended in the word **garba,*' The text of the canon is cer- 
tainly binding in re ecdefiajiica^ and Lindwood^ the authbr of the 
gloisy was undoubtedly a man of great judgement and accuracy, and 
very indufirious to find out the true foundation of things. The 
book is taken notice of with great commendation by hi (hop 
Nichcl/on in his account of the church hiftorians in his Englijb 
UiSorical Librar}', where he fays the commentary oighfs was of the 
learned collcftor's own compofure, who was doflor of laws, official 
of Canterbury^ and at laft bifliop of St. Davld^s, And though the 
old canons mad^ in convocation are not binding on the laity, yet 
that they are binding in re ecclejiajlicd was determined upon great 
conCderation in the cafe of Middktcn v. Croft^ 2 Str. 1056. where 
it was holden^ that the old c^ons concerning clandefllne marriages 
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1760* were binding even on the laity, and a confultation as to this wa». 

■I. awarded. Befldes, the common law cafes amount to the fame 

thing. In Southcote v. SouthcoUy Alkyne 80, in an afiion of debt 
upon the ftatute of 2 & 3 £. 6. the plaintiff fet forth that he was 
proprietarius decimarum garbarum et fccni^ Wr . and that the de- 
fendant fowed certain land, containing fo many acres, in that parifh 
with grain, and after mowed jt, and carried away the grain, not 
fetting out the tenth part. After verdidl for the plaintiff upon nil 
debit pleaded, it was moved in arreft of judgement, that the plaintiff 
hath entitled himfelf as proprietarius decimarum gariarumy and de- 
^lands tithes of grain in general, whereas garbarum is a word of 
incertain fignification, and divers forts of grain are not wont to be 
))undled up, as rape- feed, muftard-feed, and cummin feed, which 
ufed to be thrafhed out in the field. But the objeflion was over- 
ruled and the plaintiff had judgement. Which cafe plainly (hews that 
garba may mean any fort of grain, and that it is not confined to 
corn only, or to fuch grain only as may be garbed or bundled up. 
And the cafe which has been mentioned of BarJdaU v. Smith (hews, 
that the word may be extended to the tithe of hay, where the ufage 
has taken it to be fo, which may introduce the queflion upon the 
ufage in the prefent cafe. 

Now it is proved beyond all doubt that the tithe of beans and 
peas gathered green have been paid tp the impropriator for 
above forty or fifty years, and no one infiance whatfoever is pro- 
duced of its ever having been paid to the vicar. It is furely then 
falfe reafoning upon this to fay, that fuch evidence amounts to 
nothing : for that it appears by it that this kind of culture has 
commenced in this parifh but for about half a century, and no 
longer ; I fay, this is falfe reafoning, becaufe it appears from 

Com. 510. undoubted authority that in re eccleJiajUca^ a ufage of forty year* 
is evidence of a prefcription, and that it is not like the common 
law prefcription w-hich mufl be time out of mind. By theilatute 
of 2 & 3 £. 6. f. 13. which gives the treble penalty for not 
felting out tithes, it is provided that every of the king's fubjeds 
Ihall fet forth their tithes in fuch manner and form as hath been 
of right yielded and paid within forty years next before the making 
of this a6t, or of right or cuflom ought to have been paid, and 
that no perfon fhall henceforth take or carry away any fuch or like 
tithes which have been yielded or paid within the faid forty years, 
or of right ought to have been paid. My lord Cole in hb comment 

en 
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on this flatute, 2 Inji. 649. upon the words " within forty years," l?"^* 
makes this obfervation : ** This time of forty years is here fet 
down becaufe it is the ufual time for the proof //r modo dedmandi,^* 
And at page 653. he fays further, that " for the better under- 
ftanding of this ftatute and our books, it is g)od to be known 
what the time of prefcription for tithes is by the canon law. 
And the time for prefcription in that cafe is forty years, by which 
time of prefcription a fpiritual perfon may gain by the canon law 
a right of tithes in another parifh," And a litile lower in the 
pige he fays, " that the cuftom once eftabliflied doth continue." 
But th^re is a modern cafe remarkable to this purpofe in x Str. 87. 
J^rake v. Taylor, The vicar libelled in the ecclefiaflical court for Supra. 
tithes of turnips, and laid his title to them by prefcription and 
endowment. The defendant pleaded, that there is a re3ory im* 
propriate, and that time out of mind the re£lor has taken tithes of 
turnips ; and he moved for a prohibition pro defeBu triationis^ and 
obtained a rule niji. But the rule was difcharged, the queftion 
being between two ecclefiafiicks, one or other of whom mud be 
entitled ; and it is indifferent to the tenant who has them ; and 
Mr. Juflicc Pratt added this further reafon, " becaufe in the fpi- 
ritual court fifty years make a prefcription." And in Sanderfon v. 
Qaget^ 1 P.fFms.6^']. Dr. C&r^// libelled in the ecclefiaflical court 
againft Sanderfon for the annual fum of 6 s. 8d. as a procuration 
fee due by cuflora for vifitations; upon which Sanderfon moved 
the Kin^s Bench for a prohibition, and obtained a rule nifi. But 
it being an ecclefiaflical duty, and claimed both by and from ec- 
clefiaflical perfons, the court difcharged the rule, and Lord C. J. 
fratt in giving the opinion of the court faid, " That where a 
thing is claimed by cuflom in the fpiritual court, it muft be in- 
tended according to their conflruflion of a cuflom, and by their 
law forty years make a cuflom or prefcription." But further, in 
tFallis V. Painef Com. 642. where the vicar being endowed of 
fmall tithes, the queflion was, whether clover- feed was a great or 
fmall tithe. And there, though the court determined it to be a 
fmall tithe, yet it appears that great weight was laid upon the de-* 
pofitions in the caufe, by which it appeared, that the vicar fbr 
forty or fifty years had received the tithe. The words of the book 
are, ^ But in this caufe it feenis moft evident it (hould be fo taken^ 
fince by the depofitions in the caufe it appears that for forty or fifty 
years in this parilh the vicars have received the tithe of this feed.'* 
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1760. Which cafes plainly {hew what great weight the evidence in this 
■ caufc ought to have in determining the nature of the tithe in 

queftion* 

Befides this, a further argument for giving a liberal, extenfive 
conflruQion to the word *' garba** arifes from the claufe of refer- 
vation of five marks yearly to be paid de decimis garbarum. There 
is no fuch fpecifick coin as a mark, npr ever was, any more 
than of a pound ilerling \ but it is well known that in the ancient 
computations a mark was reckoned at 13 s. 4d. Five marks there- 
fore mud amount to 66 s. 8 d. a great fum to be paid out of thefe 
tithes, and efpecially, when it is confidered as a refervation made 
above 450 years ago, ^when money at a moderate computation 
was worth at lead ten times as much as it is now. In Dug» 
Jale^s Hiji* of St* PauVs^ P' Z'^' ^"^ Bijhop Fleetwood's Chronicon 
Pntiojumy p. 83. it appears that in the year 1302, which was 
\ritbin 17 years of the date of the grant in qucflion, wheat was fold by 
the quarter at 4s., malt ground at 3s. 4d., and other things in pro* 
portion^ a bull at 7 s. 4d., a cow at 6 s., (heep from is. to 8 d., 
a capon 2d. It cannot therefore be taken, but that the original 
intent of the grant in queflion was to rcferve the decima garlarum 
to the religious houfe, in the fullcft latitude and extent of the 
word : for taking it otberwife, it might be rather a charge than 
a bounty to fupply their loiTes, and to ferve for maintenance and 
hofpitality. . . 

Mr. \\r\e in reply cited a cafe of Smith v. Higgins in the £x- 
chequer^ ^\ih June 1752, where the plainiifT, being a vicar endowed 
of fmall tithes, brotight his bill for an account of tithes of hops, 
fo which it was objeflcd by the defendant, that though hops in ^ 
garden are fmall tithes, yet that being planted in great quantities 
in the parifli, they ought to be confidered as great and not as fmall 
tithes. And in fupport of this objeftion it was faid, that pea* 
and beans fown in a garden are fmall tithes, but in open fields are 
to be confidered as great tithes. But the court with great clear* 
ucfs over-ruled ihis objedion, faying, that fmall or great tithe* 
^re not to be diflinguiihed by quantity, bu^ from the nature of 
the things themlclves \ that hops are clearly in their nature a fmall 
tithe ; and that peas and beans when cut green are fmall tiihesj^ 
though (own in open fields, and though fown in never fo great 
quantities ; but that if they are left to come to maturity, and con- 
fequently to be grain, they arc then great tithes. 

The 
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IThe Lord Keeper, Sir Roieri Henley^ took time to confider the inbo. 
cafe, and afterwards in Michaelmas term<, viz* loth of November ■ ■ 

iy6o, gave judgement to the following efle^l : 

This is a bill brought by the vicar of Eaftham for tithes of beans 
and peas gathered green, and fold in the market. The bill Teems 
to admit, that bad thefe beans and peas come to maturity, the rec- 
tor would have been entitled to them ; and therefore the queAion 
is, whether from their being gathered green, and fold in the 
narket, the vicar is entitled ? 

The refior is of common right entitled to all forts of tithes : 
the vicar can claim againft the reflor only by endowment or pre- 
fcription ; and therefore in Spring* s caje^ Moor'jti. it is holden, 
that a re3or cannot prefcribe againft a vicar endowed, becaufe 
where an endowment is, no prefcription can prevail againft it. » 

So, in the fame book 910, minuta decima carry not the tithes of 
glebe lands, becaufe the endowment goes no further than the 
words of the donation carry it. In this caufe it appears from the 
evidence, that the ufage of gathering green is new and modern^ 
occafioned perhaps by the increafe of the inhabitants in this town 
and neighbourhood. But be that as it will, the plaintiff, the 
vicar, is in pofleffion oF no fuch right to the tithes of beans and 
peas gathered greenj bV. by prefcription. And the fa£l of ufage 
giving the vicar no fuch right, I cannot decree for him upon his 
claim, until it is eftablifhed at law to be the law, that the vicar 
if entitled to the tithes of fuch peas and beans. 

But the endowment has been inGfied upon on the part of the 
vicar, and this has been treated as a new cafe ; and as it has been 
mentioned fo to be by the counfel on both fides, I (hall give my 
thoughts upon it. 

That tithes are due jure divino is a do£lrine now exploded : the 
ri^t therefore depends upon municipal laws. By thofe laws the 
demand is given de ^mmuni jure to the re^or, and the vicar's right 
can be only by endowment, or by prefcription and ufage as evi« 
dence of an endowment. There being no prefcription in this 
cafe, it brings it to a queflion of conftruQion upon the words 
of the endowment* The endowment was made by the bifliop of 
London before any ftatute relating to endowments. The words ' 
are, ** Hcarius babeat ei percipiat decimas hortorum ac omnimodas de^ 
omas preeter decimas garbarum^ fani ei molendini. '' It has been infi fted, 
that beans and peas gathered green, could not be garba^ and there- 
fore could not go to the rcdor, for that garba fignifies graiu bound- 
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1760. ^P ^^ i^ fteaf, which beans anH peas gathered green could not be. 
■ But this is a fallacy ; for when the law fpeaks of " garba^" or 

{heaves, it fpeaks of the whole produce, ftalk and all. The word 
«* garia*' means quod Ugari poiejf^ and probably peas were actually 
garbed, when the word was introduced into the canon law^ but 
fince that, barley, oats, and peas are not gaibed, and wheat con- 
tinues to be garbed, becaufe the draw is of value, and to piefcrvc it 
unbroken ; and yet barley and oats are decima garbarum^ which 
words carry great tithes in com radi ft in 61 ion to vicarial tithes. Spel- 
man explains ^flri<r to be fuch fruits of the earth as are naturally fit 
to be bound, and Lindwood explains it the fame way. It follows, 
that ** garba* means and refers to fuch grains, as when come to 
maturity were ufually, or might be bound together, and docs not 
extend to things improper to be bound. 

The old cafes make the nature of the thing to be the diftindion 
' between fmall tithes and great tithes. So is Udale v. Tyndale^ Cra. 
Car. 20. WhartQti v. LiJIe^ 4 A^od. 103. and Bedingficld v. Frake^ 
Moor 909. where corn was holden to be great tithes in a garden. 
And the modern cafes concur with the diftindion. Nicholas v, 
ElHoti in Bunbury is unintelligible in itfelf, but has light given 
to it by Gumley v. Buri in Bunbury^ where the diftindion is 
boiden. 

There have been cited Stephens v. Martin and Nicholas v. Elliott 
againft th^ diftin£lion, and no other cafes. The firfl cafe is an- 
fwered by its being obferved, that in that cafe it did not appear 
what the endowment was, or whether the impropriator contefted 
it (/). . And as to Nicholas v. Elliott^ it appears by Gumley v. Burt^ 
that the ufagc in that cafe made the difference. Thefc cafes prove 
thefe two propofitions. ift. That the vicar has no claim to tithes 
but by endowment or prefcription. ad. That where the endow- 
ment is not by fpecial, but by general words, as minuta decima^ the 
law diftingui(hes between the tithes according to the nature of the 
thing ; and the mode of the cultivation, as in a garden- like manner, 
does not alter the tithes, as in Gumley v. Burt ; much lefs can the 
mode and time of gathering alter the right, which has attached in 
the re6lor before the time of gathering. 


(/) This docf appear by the report of that ^afc in S.unh, 170, and it alfo appcau by 
the rerpondent's printed cafe. 

The 
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The re£lor is entitled at the time of committing the grain to the 1760. 
earth ; and it would make his right ftrangely precarious and un- 
certain to put it upon the management of the owner. If that were 
the cafe, then a great tithe gathered before it comes to maturity 
would be a fmall tithe ; and yet in Hodgfon v. Smith in Bunbury^ 
tares cut, whether green or ripe, are a great tithe. Nothing breaks 
ioto tbefe refolutions, but that the Exchequer have determined the 
tithe of clover-feeds to be a fmall tithe. The reafon the Exchequer 
made the. difference between feed, and the other cafes, was not 
grounded on reafoning, but on authority. It was becaufe Lord 
Cchi laid it down that feeds were minuta decima^ and the court of 
^chequer did rightly in conforming with that rule, as it was efia- 
bli(hed ; * and therefore that cafe of feeds is to be conGdered as a^ 
exception to the general rule, and does not vary the rule itfelf. 
But this exception has never been carried further than to feeds, not 
to grain. 

But another difiinflion has .been taken from the application of 
p^as and beans to the fuflenance of man, not of cattle. But this 
will not hold, as it would go too far : for if things are fmall tithes, 
becaufe ufed for the fuftenance of man, it would comprehend all 
grain, as barley for beer or bread, and oat<s for bread or family 
Dfes. 

Therefore I am very well fatisfied in point of law, that tfaefe 
tithes are redorial. But if I had not, I Oiould have decreed 
againd the plaintiff for want of enjoyment. Let the bill be dif- 
miflcd, but, asnt is a new cafe, without coils on either (ide. 

This decree was afterwards affirmed in the Houfe of Lords, 
7tfi December 1762. 

« 

P. 33 Geo. II. A.D. 1760. Scac. 

Vernon v. Shane. [MS.] 

hpo a bill for Eqfter offerings only, the defendant demurred* iThe 
* demurrer Was over-mled. 
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1761. 

P. I Geo. III. A, D. iy6i. Scslc. 

Kynafion v. Hatterjley. [3 Wood's Deer, 9.] 

The impro- ^HE bill ftatcd, that tbc pbintifiF, for twcDty-eight years paR, 

St! Botolph ^*^ ^^" ^^^^^^ ^^ '^ ^ ^^^ reQory impropriate of the pafifli 

without ^f ^y/, Botoiph without Aldgate ; that part thereof was in London or 
the county the UbcTtics thcrcof, and other part in the foburbs of the faid ci(v» 
f«!*d^mf in ^y^^ county of Middlejex ; that he, as impropriator thereof, was 
aos. a year entitled to rcceivc quarterly, for the time aforefaid, all tithes and 

frem the /• • i_ r r a 

defendant, ratcs for tithes, luras or money, cuftomary payments, or other 
tithM"of a duties in lieu of tithes, and ecclefiaflical duties, due by cufiom or 
h«ifeinEaft commoH right, or fome rate, compofition, or fatisfaftion for the 
fafDC) and all other dues and profits to the faid rcftory and parifh 
church and the impropriation thereof for the time being belonging, 
at>d payable by the inhabitants, owners, and pofleflbrs of any 
houfes, out-houfes, (hops, cellars, follars, warehoufes, lands, and 
grounds within the parifli and the tithable places thereof, within 
the time aforefaid, as well in fuch parts of the parifli as lie within 
the city of Loruhn and the fuburbs of the faid city as in fuch parts 
as He within the county of Middlejex ; that the defendant for feven 
years paft, as well in his own right as in right of other per-r 
fons whom he reprefented, had beeq an inhabitant, owner^ 
leflee, and poQeflbr of a dwelling-houfe, with the buildings and 
appurtenances thereto belonging, in Eaft Smilhfield^ within the part 
of the parifli which was in Middlejex^ for which 20 s. a-year were 
due in lieu of tithes ; that the defendant and the former owners or 
occupiers thereof had immemorially theretofore paid to the plaintiff 
and his predeceflbrs, or iheir leflees, 20 s. yearly for the tithes of 
the faid dwelling-houfe, liable, and other buildings, as an ancient 
compofition for the tithes of the lands, on which the faid premifes 
then flood, by yearly, half-yearly, and quarterly payments from 
Chriflmas i^K) to Lady Day 1752, both incluCve ; and that the 
faid fums had been paid for the faid premifes from the year 1666 ; 
that the defendant ought to have paid the faid annual payment in 
lieu of tithes for the faid premifes, according to cufiom time out of 
mind; that he had frequently applied to him for the fame; but 
that he had refufed to pay. The bill further flated, that there had 
been feveral bills filed in this court by the plaintiff's predecefTora 

againft 
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agaioR the inhabitants and occupiers of houfes and teneqientt within i ^6i« 
that part of the pariQi which was in MiddUfex^ and that ihey had ■ ■'■ 
been decreed to pay certain Turns for the tithes thereof ; and he 
prayed, that the defendant might be decreed to pay him for the 
tithes, duties, and profits, or the rate or compofition in lieu of 
tithes, by him owing for his (aid houfe, flable, and premifes« during 
the time aforefaid. 

The defendant admitted, that the plaintiff claimed the refiory The defend- 
impropriate of the faid pariih : but denied that, to his knowledge, that houVes 
he was feifed thereof in fee, or had any other eftate of inheritance bufw^^T 
therein. He alio admitted, that he was a leffee in pofleflion of arc not tith- 
the houfe and building fituate in that part of the pari{h of Sl Botolph ^on right^ 
wiihsut Aldgate which is in the county of MlddUJex^ and had been *^«Jh* 
fo during the time mentioned in the bill ; and laid, that foon after cuftom, in 
he entered on tlie premifes the colleBor of the tithes for the im- s^^ Boi^iph 
propriator came and demanded of him tithes or- a payment after the J^'jJjJJj^** 
rate of 20 s. a-year in lieu thereof, alleging, that the fame was to pay the 
payable to the impropriator for the faid premifes, by virtue of fome manded bj 
cuflom \ that he being a flranger had paid the fame until the year ^^ ^^^'* 
1752 ; but that (ince that year he had not paid the fame, or any 
part thereof; and he infilled, that no tithes or rate for tithes, or 
nKxney in lieu thereof, were due or payable for the faid premifes^ 
for that no tithes were due for houfes or other buildings of common 
right ; and that no cuftom to pay fuch tithes prevailed within that 
part of the parifh of St. Botolph without Aldgate which \\t% in 
Mlddlefex. He alfo fald^ that the plaintiff, he believed, had ex- 
hibited his bill in chancery in th^ year 1747 againft Henry 
WiUoughhy and others (i/j, occupiers of houfes within the faid 

parilbt 

(ft) Bill by the plaintiff as lay impropriator of the tithes of St. Botoifh's tvithout 
Atigtttt^ for tithes of houfes upon a fuppofed^ cuftom of payment of is. in los. 
accordsnf to the rent. The defendants d«ny the cuftom, and (ay^ that a lay impro* 
priatur is not within 37 H. 8. 

Mr. Clarke for the plaintiff cited x i Co, Dr. Grant** cafe ; and that a lay impropriator 
was dercrmiocd to be within 37 H, 8. by the commiifioners of the great feal, affifted by , 
jv^es in Brampfion and -^fiey^ and Bramffi^n v. Cooif , 7 th and Nwtmbtr 

1657, and in two cafes cited in tViat of Hallami and HaHam*, and Brarcrrfi and Fox* 

It was afterwards objected, that it appears by the books that the rc£ior bat 
tikcn kfs than the demand according to the fuppofed rate ; and given i^ceipts (or th« 
whole, which was deceiifui only to> get evidence^ and does not warrant the cuiloia 

w. 

Lord Chanccllour.'^I do not think that material; for it is impoffible for the redor 
to difcover the rent of every houfe ; and he muff cither take what he can get, or bring 
IliVi of difcorery againft every occupier. And this is the reafon that Lord Cluef Juf- 

tJce 
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1761. P^rith, fcttirtg forth, amongft other things, that the defendants 
, ought to have paid the plaintiff i s. out of every los., and 2 s. out 

of every aos, yearly, and fo in like proportion for every tenement 
above the rent of 208., afcending from 10 s. to 10 s. according to 
ancient cuftom time out of mind ufcd in that part of the parifh and 
rcftor)' which lies in Middlefex ; that the faid defendants denied the 
cuflom ; that on the hearing of the caufe, an iffue vras directed 
to try the fame ; that the plaintiff declined proceeding to trial ; 
and that his bill v^s afterwards difraifled with cofls ; that the 
plaintiff, he believed, had commenced feveral other fuits againil 
feveral of the inhabitants, and had thereby intimidated them to pay 
what he demanded for tithes, and had frequently given receipts in an 
and ihat if unfair mauucr : and he further infifted, that no tithes were due for 
grouud'oii the premifes occupied by him, not only for the reafons aforefaid, 
^cmifM** but becaufe the ground and foil of the faid prcmifos, and other 
ifand was p^^ts of the faid parifh, were, at the diffolution of monafleries, in 
^ffeffions the 31ft year of H. 8. part of the poffeffions of the abbey or mo- 
^ftc^ Tf' nailery of Graces^ dilfolved by the ftatute 31 //. 8. r. 13. ; that the 
Graces, and f^Jd monaftery was one of the greater monafleries, and of the yearly 
value of 200 1. ; that the fame was difcharged from the payment 
of tithes in refpe£l of the lands belonging to it \ and that the lands 
in the faid parifh were difcharged of tithes. He denied that he 
knew of any decree or proceedings in this court between the im- 
propriators and inhabitants of the parifh ; but faid, that if any 
decree had been made, the fame was obtained by collufion, and that 
be, the defendant, was not bound thereby. 
The evi- The plaintiff replied ; the defendant rejoined ; and witncffes 

dencc read. ^^^^^ examined on both fides ; and upon hearing counfel ; and 
reading an indenture tripartite, dated the 12th of June 1728, 
figned J. Raymond and others ; the anfwer, and the fchcdule an- 
nexed to it ; the depofition of Thomas Tewd^ which was obje^d 
to by the defendant's counfel ; his crofs examination to the firU 


tice Holt held a mpdut of this kind bad, becaufe the rector could not know the rents ?' 
bot it may be good as a cuiVomaiy payment of tithes here, becaufe it gives the reftor • 
what he is not otherwtfe entitled to. Nor do I think that the cuAum is to be conftrued 
to confine the ri^u to the rents as they ftood at the time of the commencement, but to 
vary as they improve. But all I can do is to dircft an iffue on the cuflom laid in- the 
bill. Hi^ LordOiip direAed the trial, and if the plaintiff by fuch a day waved the iflue, 
the bill to be difmilTed ; and it was upon fuch waver difmiffed with cofts. Kynafian 
r. inihughhyf March 2, 1753. Sde^ Cafit in Chancery^ in the fjf'lfion of the Earl bJ 
. UufJwicke, 

part 


CASES. 893 

part of the fifth iateirogatory as to other matters in the faid fifth 1761. 
inceiTOgatory» when the objection was over-ruled ; the tithe-book •— — 
of the colle£lors referred to by his depofition, which was objeded 
to, and the objeSion over-ruled ; the depofition of F. Phipps ; and 
feveral entries in the tlthing-book for that part of the pajifh of 
^/. Botolpb^Sy Aldgatty fituate in tlie county of MiddleJiXj from 
1673 to 1753 ; decrees in this court in Eafter term, the 7th of 
Uay^ znd'Trini/y term, the 5lh of Julyy in the fixth year of . 
fmiiam and Mary^ between UmfrevilU v. Topping [x); a decree ia 
Michaelmas term, the 26th of November^ in the fame year, 
Vmfrivillev, Campion {y)\ a decree the 13th of Fehruary^ in the 
fourteenth and fifteenth years of Charles the lecond, Reynelly. 
Csfpln ; and upon full debate \ the court ordered tlic defendant to The titiiet 
account to the plaintiiF for tlie faid fum of aos. yearly demanded by ^*"JJ™^. 
tlie bill during the time aforcfaid ; and alfo to pay him his coils decreed, 
of fuit when taxed. 


(i) The cafe of UmfrtviUe v. Tepfing and others, came before the court on the 7th 
(tf May 1694, Ea/ler term, 6 //'. & M. The bill demanded tithes, or cuftomary 
pigments in lieu thereof, for certain prcmifcs in the pofleiTion of the defendants in that 
part of the parilh of Sf. So/i/ph •u/Uhouf J/il-rdfc, which lies in the county oi MidMefex^ 
To which bill the defendants anfwcrcd, and the plaintiff, by a fpccial replication, rt- 
luKjuiihed all tithes and dues antecedent to the 13th of Siptemhtr 1688 ; ihe defendants 
lejalocd ; and witneflbs were examined ; and upon reading the dcpolitions, and the 
aaticnt tithe>books of the pariih, the court decreed the defendants Topping and Hmrt 
to piy z s. 6 d. a quaiter in lieu of the tithes of their houfes, and alfo Eajier ofFeringt 
Cm- tfacmfclves and their families; the defendants Dtvuenport and IVibh to pay 2 t. a 
quarter ; the dcfend<(nt Jona i 1. 5 s. a quarter for his houfe in King Hmfry Yard; and at 
(utne defendant Middle ton^ the court diie^ed an ifl'ue to tiy, before the Chief Baron and 
a^cial jury, '' Whether there is a m^dut of 20 s. a year, or another modus of 20L 
" a year, or any and what other modus or modufts exceeding 20 s. a year for the houfet 
** called Honker's Rents, of which the- defendant's houfe was one, on the north fide of 
" Sun Yard?** and tliat if upon the trial the jury (hould find that there is no other 
■nivi than zo s. a year for Uooker*s Rents, the court will eonlider of coftt for the de- 
fendant MiJd/etou for the faid trial. The caufe came on to be further heard on the 14th 
of Af«jr 1694, when the Deputy Remembrancer was ordered to take ao account as 
agaiaft tlie defendants Grfffe, Ratdiffe, Holbeck, Turner^ Hernef Gbftviff, Kendai^ 
Smtkf and others, according to the different rates mentioned for their fevtntl tenemetits 
in tke parifh. On the atd of May 1694, a decree niji againft Hoiheck, Turner, Ke/tda/^ 
and Cketwiu, wai made abfolute ; and on the 5th of yufy followiogi the Deputy 
Reabnocer's nrporc was ratified and confirmed. But it doei not appear from the BooJ^ 
M Dcaces and Orders, that any proceediogs were had upon the i^Tue. 

(r) <- lfM*s Occr. page 329. 
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H. 2 Geo. III. A. D. i76i, 

Stephen/on v. Hill. 

^pHiS was an aflion brought upon the ftatute of 2 & 3 -ff. 6. 
c. 1 3. for the payment of tithesof com and grain. The defendant 
pleaded the general ifTue, " nil debet :^* and the caufc came on to 
be tried before Mr. Juftice Bathurjly at Appleby affizes, 14th Augujl 
1760. 

Upon the trial, it appeared that the lands, whereon the corn 
mentioned in the declaration grew, were and immemorially had 
been cuftomary lands, parcel of the manor of Morland in the' 
county of Wejlmoreland^ and holden of the lord thereof for the 
time being : that the faid manor of Morland^ and the appropriate 
reSory of St. MichaeU Appleby^ were parcel of the poffcfTions of 
the priory of fVetherall in the county of Cumberland^ which was 
one of the larger dilToIved monafleries, and was vefted in the 
crown by virtue of the flat. 31 //. 8. r. 13 : and that the prior of 
the faid priory at the time of the difTohuion was and had been time 
immemorially feifed of the faid manor with the appurtenances in 
his demefne as of fee, in right of his priory ; and alfo of the ap- 
propriate reflory of St. Michael^ Appleby^ and the tithes there : 
that the faid manor and appropriate reflory being fo veiled in the 
crown, the fame was in due manner granted to the dean and 
chapter of the Holy and Undivided Trinity of Carlijle^ in fee ; and 
that they are ftill feifed thereof in fee, in right of their church ; 
and that the prefent defendant was the cuftomary tenant and 
occupier of the faid lands, whereon the faid corn grew, during the 
time in the declaration mentioned, and held the fame of the faid 
dean and chapter, as of their faid manor of Morland: that the 
plaintiff is farmer of the corn and grain tithes growing and arifing 
within the territories of Bondgate within the parifh of 4?/. Afi- 
chael^ Appleby^ aforefaid \ and the lands whereon the corn grew 
lie in the territories and pariOi aforefaid. 

That no tithes had ever been yielded or paid for or in refpcfi of 
the faid lands-: that all the other cuftomary tenants of the faid* 
manor paid tithe : that this was the only cuftom^ tenancy be- 
longing to the faid manor, which was within the faid parifh of 
St. Michael. 

Whereupoa 
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Whereupon a verdift was found for the plaintiff, fubjeft to the 176 
Opinion of the court of King^s Bench upon tlie following queflioa : 
** Whether the defendant could, in this cafe, fet up any pre- 
" fcription which would, by virtue of the flat, of 31 //. 8« 
" exempt him from the payment of tithe?" 

Mr. Affinal (who argued for the plaintiff, on Tuefday 24th of 
N'^vember laft) made two queftions of it, viz. firft, whether the 
tenant can fet up any prcfcripiion at all, to exempt him from the 
payment of tithe ? fecondly, whether the fa£ls here' ilated are a 
fudicient foundation for an exemption, even fuppofing that he 
mi;;h: fet one up. 

The fecond point, he faid, might be taken firft. The fa<3 
fiated, ** that no tithes have ever been paid,'* is no exemption, of 
nfelf: it is no prefcription of exemption. It is only evidence: it 
might liave arifen from unity of poffefTion, or other caufes. It 
would be no foundation for a decree in equity, if it had been 
aflually found by a verdift ** thut they have never been paid.'* 

Lord Mamjield. — The queflion between you muft be, " whether 
they can, in point of law, prefcribe in non decimandoF* For if 
they can, the non-payment is good evidence of it, upon any foot 
of difcharge. 

Mr. AJpinalL — By law, the defendant cannot. For he mufl pre- 
fcribe either in his own name, or in the name of the lord of the 
manor. But firft, as he is a layman, he cannot prefcribe in non 
itcimando in his own name. Secondly, neither can he prefcribe 
in the name of the lord of the manor. He muft prefcribe now, 
as if it ftill was at the time of the difToIutiun. A lord can only 
prefcribe that the lands have been holden by his farmers and 
tenants at will. Thefe are ftated to be copyhold lands parcel of 
the manor of Morland^ holden of the lord of the manor ; not 
laying •• at the will of the lord." Therefore they are cuftomary 
freeholds. Now a lord cannot prefcribe for his cuftomary free- 
holders ; though he may prefcribe for his tenants and farmers of 
copyhold holden at will. Thefe lands in the north are cuftomary 
freeholds, and pafs by feoffment and livery, and are not held ad' 
vokntafem d^mini. Therefore they are not like copyholds : as 
appears by Carthew 432. Gale v. A^i/f— (trial at bar in ejcftment 
for lands parcel of the manor of Corjham in ffll/s). The ex- 
preflion " parcel of the manor" only imports " that they lie 
within the manor." The court will favour the better eftatc. 
Tbeitfbrei taking it to be a cuftomary freehold, the lord could not 

prefcribe 
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17624 prcfcribe in non decimando^ in any manner whatfoever. He can- 
■ not prefcribc as by the cuftom of the manor : for the cuftom of the 

manor, in general, is Hated to be quite contrary. 
Supra 2x8. The cafe of the bifhop of IVincheJler^ Crouch v. Fr'tar^ in many 
books, but moft at large in Cro. Eliz. 784. will be urged againft 
me. But fuppofing that to be law, yet the lord of the manor 
did not prefcribe againft faimfelf as appropriate re6ior. He 
was founder ; and therefore a fiipulation might be prefumed : 
whereas here, the dean and chapter have had both the manor and 
the tithes in thcmfelves. And that was a prefcriptioh for copy- 
holders ; and the cuftom was prior to the parochial right of tithes; 
which firft commenced by the council of Laterariy in the time of 
king John. Nor can he be exempted by unity of poflefTion. 
Unity of poffeflion is a diftinil thing from prefcription. Befides, 
here he cannot rely upon unity of poflfcfriun ; bccaiife it has been 
in other hands from time immemorial. And copyholders at will 
cannot be exempted by prefcription. 

Mr. ClaytoHy for the defendant. — No tithes have been ever paid 
for thefe lands from 31 //. 8. And after this length of time, a 
legal exemption will be prefumed. This was a great abbey, which 
came to the crown by the flat, of H. 8. And the manor was in 
the prior, in right of his priory. Thefc lands were therefore dif- 
charged from payment of tithes at that time; and their ditcharges 
from tithes are prefcrvcd to the crown and to it's grantees and 
aflignees, by 31 //. 8. in the fame manner and to the fame extent as 
when they were in their hands. Spiritual perfons may prefcribc 
In non decimaiido ; and fo may their farmers and tenants ; and even 
their copyholders of inheritance, i Ro. Abr, 653. pL 2, 3, 4, 5. 
a Co, 44. Biftiop of innchefer*% cafe. Cro, Eliz, 216. 475. 51 1, 
512. 704. 784. Moirc 219. Branchh cafe. Teh. 2. h^oy 132. 
anonymous. And cuftomary eftaies of inheritance may be 
difcharged in the fame way ; for the freehold is in the lord. 
Thefe cuftomary eflates in the north are not freeholds, but copy- 
holds, and in the nature of tenancies at will. They never pafs 
by feoffment, but by grant ; and offen by grant and admittance : 
but an alienee cannot maintain an eje£lment till admittance; 
for the eftate docs not pafs to him, as it does to the heir by 
defcent. 

Though many other parts of this eftate have paid tithe, yet there 
may be a prefcription for a difcharge for part : a prefcription may 
be for a (ingle part alone. But this is the only tenement that lies 

IB 


f 


GASES. 897 

SI this patticular parifli. As to the unity of poflelTioni fuppofing 176a. 
it liable to a doubt, yet you may prefcribe, ** that the piiur held it , 
difcharged time immcmorially/' P riddle v. Nappcr^ 1 1 Co. 14. And 
the cafe of ff^right v. Gerrard and Hilderfbam^ agrees, ** that a unity 
and a perfe^l difcharge may fland together ;'' and cites 1 1 Co. 14. 
■s truly faying ib* 2 Kib. 459. * Englijb v. Johns. That a ♦Thisw^ii 
unity of poffcflion, and a pcrfeft difcharge from tithes, may di^hlrgr f,y 
Band together, cannot be difputed. Here, no tithes have ever rc^roi) ut 
been paid. Therefore the court will prefume a legal difcharge« But it w.i\ 
This is a unity, time out of mind : which is a fufficieiit dif- ***J^""^^*^- 
charge. The prior was feifed both of the re£lory and of the 
land. It was not neceflary to be in aSual pofleflion of the lands. 
Hd. 306. fFright V. Gerrard and Hilderfttam. 1 1 Co. 14. 
friddk and Nap{€r^% cafe. 2 Co. 48. The Archbifliop of Qm- 
tirhrj*s cafe. Thefe cuAomary tenures are not freeholds : t!ie 
timber, the mines are in the lord. Therefore it is the common 
cafe of copyholders : which has been determined over and over ; 
particularly in Cro. EJiz. 784. in the cafe of Crouch v. fryer. It 
is enough, if we are difcharged in any manner. 

Mr. J/pinallf in reply. — It (hall not be prefumed " that tithes 
are not payable,** becaufe they have not been paid. The cafe I 
mentioned is a prefcription for the biQiop himfelf, his farrtiers, and 
tenants at will. Thefe cuflomary efiates are not copyholds : the 
freehold is in the tenant, i Salt. 365. Crouther v. Oldfeld. They 
pb by the deed +, not by the admittance. Here was no unity f Bat it 
of pofleflion in the prior of the reRory and of the lands. gtccd?t^.ic 
Mme^oA. Btnfony.Trott. Moon 2tg. Branches cak. Cro. Eliz. »« cvciy 
10^ Crouch's cafe. Here, the tithes arife, upon leafing out the iteithcmii 
lands. The unity ceafes, when the prior ceafes to hold boih lands »«^'";"'"^'* 
and redory together. Either by prefcription or by unity, the *."f* «vcry 

11 t ■_ 1. J thing In .11 

lands ought to be charged. the lord. 

VltefiuS CdhciliUm • t hat c u ; t ) t^ 

baa Dui 

This cattle bow fianding in the paper for further argument ; ^^^ 
Mr. Solicitor General (Sir Fletcher Nor/on)^ who was for the 
plaintiflT, faid, that the particular cuftoms of the manor (which had 
been inquired after, in the courfe of the former argument) were 
Dot yet fent up. 

Lord Mansfield. — What Ggnify the cuftoms i clearly, the free- 
bold is in the lord. 

Sir Fletcher Norion acknowledged that he had a great difficulty 
to get over ; it being ftated in the cafe itfclf, *^ that this was the 
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1762. only cuftomary tenant belonging to the manor, which wai 
■" within this parilh." 

Lord Mansfield and Mr. Juftice Dent/in faid, it was a fettled 
point, ** that the freehold is in the lord/* And Lord Matis^ld 
added, that this is rather ftrunger than the cafe of copyholds : for 
copyholders had acquired a permanent eflate in their lands, befoit 
thefe perfons had done fo. 

Per Cur. — Let the poHea be delivered to the defendant, in order 
for a judgement of nonfuit. 

P. 2 Geo. III. A. D. 1762. Scac. 

Henning v. ff^illis. 

A icflceof 'TpHE bill ftated, that G. Tnnchard^ deceafed, being, in his life- 
paro/cannot time, impropriator of the tithes thereafter-mentioned, did, 

jnaintaina bv indenture dated the 24th of December in ^6^ demife to the 

fuit for rr t r ' • • -r 

them with- plaintiff *' all thdfe his impropriate tithes arifing on the feveral 
the impro-^ farms and lands in the feveral pariflies or hamlets of Strathn and 
priator a Grimflon^ to hold from the 5th of April then next for one whole 
year \** that upon his death his fon granted to the plaintiff the 
fame for another year ; that thereby the plaintiff, for the faid 
two years, became, entitled to have and ret eive the faid tithes ; 
that the defendant, during the time the plaintiff was fo leffee, 
had divers tithable matters on Langford Farniy as enumerated in 
the bill ; but that he had concealed the quantities, qualities, and 
values thereof, and had refufed to make the plaintiff any fatisfaQion 
for the fame. The bill therefore prayed a difcovery and account 
of the feveral tithable matters. 

The defendant, to fo much of the bill as fought to compel bint 
to difcover the tithable matters he had on the faid farm from and 
after the 5th of^/r/71758, or the value thereof, or to account 
for the tithes thereof, demurred in law, for that the plaintiff had 
not by his bill ftated any cafe that would entitle him to the 
difcovery or relief thereby prayed from and after the 5th of Jpril 
1758. With refpeft to the refidue of the bill, the defendant 
infifted, that he had fully fet out his tithes in kind, and bad paid 
or fatis6ed the plaintiff for all the tithable matters and things which 
he had on any of the lands occupied by him within the feveral 
parilhes or hamlets. 

» The 
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Thepraiotiff fiibmiHed to the demurrer, and, amending his bill, 1762. 
idded thereto y, Trenchatd^ the owner of the tithes. But before 1 

he amended his bill, the defendant made a tender of the value ; ^^- 
bat fhe pUintifT refufed to accept it without the cofts, which the de- 
Seodaat would not pay. The caufe therefore went on, and upon the 
beanng, the defendant having proved the tender, the court decreed 
him to pay to the plaintiff the money tendered, and the plaintiff to 
piy to the defendant the cofls of fuit ; becaufe at the time of tlie 
tender no cods yvtrt due» the plaintiff having no title. 

Tr. 2 Geo. III. A. D. 1762. Scac. 

Thorpe v. Bendlowes. [3 Wood's Deer. 38.] 

N^UE bill flated, that the plaintiff, on or about the tenth of yunif An agif^- 

1725, was prefented to the reflory of Houghton in the h fccml, u 
county of Dutham^ and had thereby become entitled to take in **"* ^°' 
kind all manner of titbes, both great and fmall, ariflng therein ; horfec. 
that the defendant, fince January 1755, had been occupier of Bum /el. 
divers lands and clofes within the faid parifh, and particularly of i}^ ^H' 

Rayn. 503. 

Maj9n*$ Ckfe^ diud Bridge End Clofe\ that he had yearly feveral 
tithable matters growing thereon ; that he had yearly depaftured 
thereon^ or on part thereof, barren and unprofitable cattle, zi . 
trcil of his 6wn as of other perfons, taken in to agift for hire ) 
panlcularly, divers, young wheys and other young cattle, which 
he had fold ; that he had alfo grafs growing on his pafture landsi 
which he had cut and made into hay, but that he had never fet 
oot or paid the plaintiff the tithes of the fame ; that in 1754 he ^ 
had accounted with the plaintiff for all his tithable matters then in 
trrear, and had at that time, and for feveral years before, paid to 
hiin I s. 6d. in the pound rent for his agidment tithe and the re- 
newals of bis pafture lands; but that he afterwards pretended that 
no tithes were due for the fame, except fome fmall modus \ that 
he alfo pretended that he had not agifted upon his lands any other 
barren and unprofitable cattle than certain horfes which he kept 
for the ufe of his coach, and had not ufed for labour^ profit, or 
iaie; and that therefore no tithe was due for the fame. But the 
bill charged, that as fuch horfes were not kept and ufed for pleafure 
only, but were, during the fame time, employed by the defendant 
in leading and carrying coals from the pits to Houghton^ and alfo 
io drawing manure from divers places out of Houghton parifh to 
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1762. lands belonging to the defendant within the parifh, and alfo in 
...,,...,.. drawing lime, timber, bricks, and other materials ufed by the 
defendant iu buildings, and in other work and labour, whereby 
he made great profit, that he, the plaintiff, was well entitled to 
tithe agiftment of all fuch horfes, or to fome reafonable fatisfadion 
for the fame ; but which the defendant had refufed to make. The 
bill therefore prayed, that the defendant might be decreed to pay to 
the plaintiff all and every the tithes aforefaid fubtrafied by him* 
or thejuft value thereof, that had, in ever)' year fmce the iirftof 
yanuary 1755* become juftly due and payable from him. 

The defendant admitted, that the plaintiff was lawful re£lor, and 
entitled to all manner of tithes in kind within the parifh, or to a 
reafonable fatisfadion in money for the fame, according to the 
cuflom of paying tithes therein ; that about eleven years ago he 
came to refide at Houghton^ and ha4 ever fmce been an inhabitant 
thereof; that before, and ever fince the i^ oi January I'j^^y he 
had beeo, and then was, occupier of Mafin's Cloje and Bridge End 
Cloje^ which he ufed alternately either in meadow or pafiure, and 
had depaflured feveral horfes and cattle thereon, viz* that he had, 
for about twelve or thirteen weeks, depaflured therein at nights 
faddle and coach horfes ; but he averred, that the faid horfes were 
hackney geldings and horfes kept for his pleafure, to draw bis 
coach, aiid for himfclf and fervants to ride upon; that they were 
not ufed for hire, or brought or bred for fale ; and he fubmitted, 
that the plaintiff was not entitled to tithe for the depafluring of 
fuch faddle and coach horfes, -or for any barren and unprofitable 
cattle fo kept for his pleafure, and not for profit or fale. He 
further faid, that he had depaflured a milch cow and a one year old 
whey upon Mafon^s Clofe ; that by the immemorial cuflom of 
the parifh the parifhioners paid, and the parfon received, three 
halfpence for the yearly renewal, and in full fatisfaflion of the tithe 
agiflment of each milch cow under the number of five; that no 
tithe was paid for the agiflment of any young wheys bred and 
depaflured in the parifh until they had calves, when they were 
reckoned milch cows ; and that the parifhioners then paid the 
parfon three halfpence for the yearly renewal, and in full fatif- 
faction of the tithe agiflment of each milch cow under five; that, 
according to fuch cuflom, the plaintiff had received of the defen- 
dant three halfpence for the faid milch cow for the year 1755 ; and 
he infifled, that no more tithe was due to the plaintiff in that 
year for depafluring the faid cow and whey as afore fiiid. He 

alfo 
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alfo faid, that in the lame year he had taken in to agifi one inilch 1762. 

cow for about eleven or twelve weeks ; and that he believed the ■ 

owner thereof had paid to the plaintiff three halfpence for the 

yearly renewal of the tithe agiftment of fuch cow, according to 

the cullom. He further faid, that in the faid year Bridge End 

Os/e was in roeadow» and that the plaintiflF took the tithe-hay 

thereof in kind ; and that in the year 1756 Ma/on' s Chfe was in 

meadoWy of which he had alfo taken the tithe-hay in kind. He 

alfo (aidy that in the year I755» wanting draw to make ropes for 

the covering a hay-ftack» he cut a fmall quantity of coarfe grafs in 

Mafan^s Crofts for which he tendered the plaintiff 2 s. ; and that 

ID 1759 he had alfo cut fome grafs to top a ftack with, which he 

made into hay, and fet out the tithes thereof; both of which the 

plaintiff refufed to accept : and he fet forth the tithable matters 

and things he had on the faid clofes the following years ; and in- 

Gfied on the faid cuQom of three halfpence; and that no tithe 

agiflmeot was due for his coach and faddle horfes, though he adi- 

mitted he had occafionally employed them to fetch coals and Axnf 

manure, iic.(x) 

The plaintiff replied ; the defendant rejoined ; and witneffcs 
were examined on both fides ; and upon hearing counfel for each 
party, no evidence being read, the court ordered the Deputy Re- 
membrancer to take an account of what was due to the plaintiff 
bom the defendant for the tithe agiftment of the wheys in the 
pleadings mentioned to have been agifted by the defendant, of 
the, coach horfes and other barren and unprofitable cattle depaftured 
by him during the time demanded by the bill; that the bill be dif- 
mifled as to the demand of tithe-hay mowed and ufed in the man- 
Der and for the purpofes in the defendant's anfwer mentioned, but 
without cofis ; that the defendant do pay the plaintiff his cofts to 
this time, to be taxed ; and that further dire£lions be referved till 
the coming in of the report. 

(x) It it (aid by Dr. Burn^ that it was proved in the caufe, that the defendant made 
3 profit of the horfes> by employing them to fetch his co^ls ar ten miles diftance out of 
t^pmlhy and in loading manure^ bricksi and wood, from the pariih of Houghton to 
^ulan^s in the adjoining parifli of DarlingHn — But it could be proved no othcrwife 
<hMi by the defendant's ac*mifGon in his anfwer ; for it is exprefsly ftated, ^ that no 
cndeoce was read." And it is remarkablr, that the Decree-Book does not fay, 
^ the decree went upon any fuch admiifion, as it does with refpcA to the agilVmpnt 
of the wheys ; and from the language of it, it Ihould rather feem that it proceeded 
*PM t^K general ground, without reference to the circumliance of profit, << coach 
Juries aad uker barren and uaprofitable cattle." 
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1762. ^" ^^^ y^^^ 1766 the plaintiff died, and his fbn filed his bill of 

wf revivor and fupplemental bill againft the defendant, and revived 

the fuit ; and foon afterwards the defendant died, whereby the 
fuit became again abated, and a fecond bill of revivor was filed in 
1769 againfl the widow and executrix of the defendant ; to which 
{he appeared and put in her anfwer, and admitted the former pro-« 
jceedings, but did not admit affets fufficient \ and the faid fuit an4 
proceedings were again revived. 

The Deputy Remembrancer made his report, dated the 7th of 
December 1772 ; and on the 21ft of December 1772, upon hearing 
counfel for the plaintiff, and none appearing for the defendant, 
^nd no exceptions having been taken to the report, the report 
ivas ratified and confirmed, and the faid defendant ordered to pay 
the plaintiff the fum reported due for the tithes and cofls, and 
alfo his fubfequent coils of this fuit, to be taxed, viz. for the 
agiftment tithes of the wheys agided by him, and alfo for the coach 
horfes and other barren and unprofitable cattle depaftured by him^ 
y I. 19 s. 7 d. and for his cofts taxed 146 1. 8 s. 4 d. 

Tr. 2 Geo. III. A. D. 1762. In Cane 

millamfon v. Gojllng. [MS.] 

TJiLLbythe plaintiff as devifec and executrix oi Jofeph Tayhr 
deceafed, owner of the impropriate reftory of •$*/. DunflatCx 
in the fpyi^ dating the flatute of 37 H. 8. and the decree, an4 
charging that the defendant Gojling had been owner of feveral 
decayed houfcs, for the tithes of which feveral pecuniary compo* 
fitions had been taken ; but that the faid houfes not being inha- 
bited the defendant pulled them down, and built two new boufes^ 
for which the defendants ought to have paid tithes according to 
the faid flatute, but which thpy refufed. 

The defendants infilled upon the provifo in the a£l in favour 
of lefs payments, and they fet up feveral cuftomary payments in 
lieu of the tithes of the four old houfes, and contended that the new 
houfes were built on the fame fite with the old, and therefore that 
the amount of the faid ancient cuftomary payments only was due* 

The court decreed payment according to three of the cuftomary 
payments fet up ; and decreed the defendant to account with, and 
pay to the plaintiff for the tithes of the premifes built on the grouQJ 
where the houfe called. The Gentleman and Porter AUhoufe^ once 
ildod, after the rate of 2 s. 9 d. in the popnd with cofli. 
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1762. 

M. 3Geo. IIL A« D. 1762. In Cane, 

KjnaJUn v. Miller. 

Dill filed by the plaintiff, as the impropriator of the re£k>ry of 
the parilh of St.fiotoipb without Aldgatiy praying relief under the 
latute of 37 H. 8. and the decree therein mentioned ; fiating, that 
in manifeflation of his right, he had fome time before filed his bill 
k the fame court againft Jofeph fFatton and others for the fame 
ends and purpofes as the prefent bill, and that the caufe was heard 
on the 23d of February :74i, when the court declared that the 
plaintiff, as impropriator, was entitled to tithes of fuch premifes 
as were within the city of London according to the faid fiatute and 
decree, and decreed an account accordingly : that the defendants 
notwithftanding refufed to difcover the yearly rents or value of 
the (aid houfes, or to pay their tithes : the bill therefore prayed a 
difcovery and account. 

The defendants admitted the plaintiff's right as impropriator to 
all tithes, rates, cuftomary payments, and other duties in lieu 
thereof by cufiom or common rights but knew not whether to any 
(iims in purfuance of the faid fiatute and decree. They fubmitted 
that the faid rights payable by the faid decree were fubftituted in 
the place of o£Perings and oblations due to ofiiciating minifters. The 
defendants claimed an exemption from tithes, the land where their 
houfes ftood being formerly the fite of a monafiery ; and they alfo 
coBCended,' that the futt ihould have been inftituted before the Lord 
Mayor of London^ as the plaintiff claimed under the fiatute and 
decree. 

On reading the decree in Kynafton and Wattm^ and the feveral 
exhibits, the Matter of the Rolls declared, that the plaintiff, as im- 
propriatpr of the parifli of of St. Botolph without Aldgate^ was, by 
virtue of the aS of 37 H. 8. and the decree therein mentioned, 
entitled to payments in the nature of tithes from the defendants, 
as occupiers of the premifes mentioned in the faid a6l of parlia* 
ment, and not comprized within the provifo therein contained j 
md decreed an account accordingly, with coRs. 
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M. 3 Geo. III. A. D. 1762. 

Breary y. Matihy. [3 Wood's Deer. 43.] 

* 

^HYS was a bill by the plaintifT* as re£lor of Middkton upon th$ 
E \l\^i^ IVeialds in the county of Tork^ which ftated [int^raL) that the 

^cjo ^'^" defendant, horn May 1736, had been, and ftill was, tho occupier 
of a piece of ground, called, The Twelve Oxgangs^ lying in flattSt 
apd of two clofe^, called, Swang Chfe and South Chfe; of feveral 
orcliards, gardens, and yards ; and that he had feveral tithable things 
$})ereon, the tithes vyhercof he had refufed to pay. 

The defendant, in his anfwcr, faid, that 7%e Twelve Oxgangs^ 

Swarfg Clofe^ and South Ch/ey as part thereof, were, and had 

ever been from time immemorial holden, occupied, and enjoyed, 

by the rcfpedive owners thereof and their refpeSive tenants and 

iarmers, fteed and difcharged from the payment of any tithes what- 

focver ; but that he being only tenant thereof, and not having 

any ancient records or deeds relating to the fame, could not fet 

forth his exemption, but hoped that his landlord would, when 

called upon. He admitted, that during the feveral years he had 

pccupied them, he had growing thereon com, grain, and hay ; but 

infilled, that he ought not to fet forth the particular kinds of each 

in the faid years, by reafon of fuch exemption ; and he denied that 

he had ever admitted that tithes were payable for the taid Tweht 

Oxgangs. 

The plaintiff replied; the defendant rejoined; and witneffes 
were examined in the caufe ; and upon hearing counfel ; and 
reading feveral depofitions and the anfwer ; and upon full debate 
of the matter ; the court ordered the defendant to account with the 
plaintiff for the tithes of all his corn and grain arifing on the Twelve 
Oxgangs and two clofes called Swang Cllfe and South Cloje^ during! 
the time demanded by the bill [a). 


{a) Dr. Butn^ in his report of this cafe, fays, that tlie court, at the hearing of the 
faufc, wa» clwrly of opinion, that the mere non-payment of tithes, though for t^mc 
jmmtinojial, would not, be an exemption from payment of ihcra, witlujul ieuii^g out 
and cftablilhing fuch excnoption to have arifen from the lands having been paiccl of one 
of the greater abbies ; and therefore decreed the defendant to account for the tithes of 
that part of his cftatc, for which he claimed the faid exemption. 


CASES. 905 

1763. 

H. 3 Geo. III. A,D. 1763. In Cane, 

Malhck V. Browft. [Ambl. 423.] 

BILL by the pUintiff, as impropriator of the reSory and vicarage If itappcan 

of Temuham and C^cktngton m Devmjbire^ tor ttthes of apples, niary pay- 

except for ancient orchards, in refped of which the bill admits a SlCT^madc 

myitis* The defendant in his anfwer, which was very confufed and ^»'' ^"T ^u^t 

, f .. .'t. **f tithe, the 

unintelligible, let out the copy of a paper-wntmg, which he had court will 

from the fieward of Carew efq. containing an account of a ^l?ca^ *°*" 

modus in the pariih of Qockington^ which account the defendant (aid 'n^nn^r of 

_,-,. It !•••*••■ • frtring out 

in hU anfwer he believed to be true ; and in it is faid <« cyder 2d. the moduu 
/frhogffaead.*' In another part of the anfwer he infified, that 
tithes of apples, though grown in lately-planted orcliards, are not 
payable in kind. 

It was infifted for the plaintiff, that it did not appear what the 
pwbi was, which ought to be fct out with fome degree of certainty, 
that the plaintiff may know what the defendant relies on, and how 
\o 9ppiy bis evidence. 

Sir Thomas Clarht^ Mafttr of the Rotts.-^li it appears that a 
peconiary payment was made for any fort of tithe, the court will 
help the imperfe£lion in the manner of fetting out the modus^ and 
pot a fenfe upon the words. He accordingly direded an iflue to 
trjT). whether a modu^ of 2d. ^r bogOiead of cyder was payable 
throughout the faid parifii in lieu and fatisfadion of tithes in kind 
fiir the apples which were ufed in making fuch cyder. 

P. 3 Geo. III. A. D. 1763. In B. R. 

Moncafler v. Waijon §t ah [3 Burr. 1375.] 

^His was a cafe referved from the northern circuit, in an afiion 
brought on 2 & 3 -ff. 6. c. 13. by a lay-impropriator againft 
fbe occupiers of lands in the parifli of Felton in the county of Mr* 
thitmbfrlandj for taking away their corn and bay, without fetting 
out the tithe, or agreeing for it. 

The fubfiance of the cafe ftatcd was, that they claimed to be 
^empt from paying any tiihe at all for thefe lands, upon the 
following foundation, viz. that a private a6i of parliament was 
paired in the year 17539 (26 6V0. 2. r. 46.) *< for dividing and 

inclofing 
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1763. inclofing the common called Felton Common irt the parifli of Feitsn 

nmtx in the county of Northumberland.*^ That the lauds in queflion had 

been, till the faid year 1753* (when the faid common was fo 
divided and inclofed) part of the faid common, whereon the com- 
moners had ufed to have common for their cattle levant and 
V couchant, i^c. That 90 acres, part of the faid common, were, 
by the faid z&. of parliament, allotted to the owner of Swardland 
demefne; under which allotment, the defendants occupy the 
faid 90 acres, formerly parcel of the common, but now made 
parcel of Swardland demefne. That the a£l dire£ls that the divided 
hnds (before parcel of the common) (hall be holden by each perfoa 
to whom the refpeflive divifions are allotted, fubjeA to the fame 
charges and incumbrances as their own former lands to which they * 
are allotted and confolidated, were before fubjed : and it is de- 
clared in the ad itfelf, ^ that it fhall be conflrued beneficially 
to the faid land-owners to whom the refpe£tive divifions are 
allotted/' That the owners of Swardland demefne had never paid 
tithe of corn, grain, or hay, having been always exempt from the 
payment of tithe of corn and grain, in confideration of having 
kept in repair the north end of Felton church ; and being exempt 
from the payment of tithe of hay, under a modus. 

The queftion ftated upon the cafe (and the only queftion then 
intended to be brought before this court) was, <* Whether the 
occupiers of tbefe 90 acres, late parcel of the common, but now 
allotted to the owner of Swarettand demefnt, are or are hot liable 
to the payment of tithe of corn and hay ?" 

But the counfei, when they came to argue it, made two 
queftions, viz, id, '^ Whether Swardland demefne was itfelf ex- 
empted from the payment of tithe for corn?" (It was agreed to be 
exempt from tithe of hay in kind by the modus). 2dly, *^ Whether 
the 90 acres of inclofed common be exempted from tithe of corn 
and hay r" 

However, the court would not enter into the firft que(lion» 
(*^ Whether non-payment of tithes can be fet up againft a lay- 
impropriator, as a prefumption of title ?") becaufe it was mod 
clearly never intended by the parties to be meddled with by the 
prefent aftion. 

As to the fccpnd queflion, Mr. Pfallace^ who argued for the 
^fendants, contended, that as the allotment was to bear all the 
iHirthens of the ancient eflate to which it was now annexed, it 
ought therefore to enjoy all the privileges of it : 'and as this ancient 

eftate 
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cftate was exempt from tithes, fo alfo ouglit tlic allotted 90 acres ^7^3* 

to be. And he relied very much upon a calc in the court of Chan- ^ 

eery, deterrauied by Lord Hardwire on 15th July 1748 ; which 

be cited as in point : the name of it was StociwtU v. Terry. Supn. 

Stichveli was reBor of the pariOi, and filed his bill againft the 

occupier of Tome land (then ploughed up) for tithe of the com 

which grew upon it. The defendant infiiled upon a modus of 15s. 

mlieu of all tithes ariling upon the Grange Farm-^ and that the 

Create Farm had never paid any tithes. Then he fhewed, that 

the land fpr which Stochuell demanded this tithe of corn by his 

bill) had been part of a down which had been inclofed by a private 

A of parliament, and had been thereby allotted to and had ever 

fince continued part of the Grange Farm; and therefore ought to 

be exempt from all tithes, as well as the Grange Farm itfelf. And 

Lord Hankuicke difmifled the reQor's bill, fo far as it related to 

this land which bad been down-land, and was fo allotted to the 

Grange Farm. 

Mr. Thurlowe^ (or the plaintiff, argued, that notwithflanding 
this decree in StochweW% cafe, yet in the prefent cafe [which differs 
much from that) the allotted common is not exempted from the 
pyyment of tithes. This demand of the ^ impropriator, in the 
prefent caie, is a claim of the tithe of corn, grain, and hay. But 
com, grain, and hay, could not be part of what grew on a 
common : the tithes that arofe upon this common (appendant to 
Swardland Atmtint) could have been only tithes of agiflment^ or 
of Iambs, calves, wool, milk and other things that could be the 
produce of a common. 

Now a n/iodus or other compenfation mud be in lieu of tfaefe 
fpecifick tithes. This exemption therefore cannot relate to any 
other tithes but fuch as could in their nature have arifcn out of the 
common : fo that it is not within the fubflantial idea of the modus 
or compenfation infilled upon by way of exemption from paying 
tithe for thefe lands, which were part of the common, but now 
bear com, grain, and hay. For the redor could have no benefit 
from this modus which was confined to the tithe of corn, grain, 
^nd hay, in refpe£l of any of that fort of tithe which could arife 
from the common, whilft it remained common. Tithes are not 
ifluing out of the land, but collateral to it: and they cannot 
|)e difcharged but by fpecial words ; which this a£l does not make 
Ofe of, the words of it being only general words. Cro. Eliz. i6l, 
f^arkins y, if/Wr, II C(7. 13 *, S. C. 1 Leon. 300. Stile v. Ml/er, 

Owen 


9o8 CASES. 

1763. Owen^g. S, C. An exemption may be cafily deflroycd. *Aii 
'• alteration of the ufe of the land will deftroy it : as» where a buck 

or doe is to be paid out of a park> and the park is difparked. For 
which he cited Hut ton ^%* Poole v. Reynold upon a prefcription 
*< to be difcharged of all tithes, by delivering deer annually :'' and 
the park was afterwards difparked. Here* the exemption claimed 
is, '^ to be difcharged of the tithe of corn> grain, and hay, arifing 
and growing on Swardland demefne/* But the common now 
inclofed and allotted was not, whilft it was ^common, capable of 
producing either corn, grain, or hay. Therefore it is not exempt 
from tithe of corn, grain, or hay. If a mill be difcharged of 
tithe, and the owner turns the water-courfe but a very little wayt 
and re-builds his mill upon fuch turned water-courfe, this re-huilc 
mill (hall not be difcharged. i Ro. Abr. 652. title Dijnies^ letter 
J. pL 2. So that changing the fubilance of the exemption is fuf-~ 
ficient to deftroy it ; even fuppofing it to have been a good one. 

Lord Mansfield. — ^The cafe of Stochvell v. Terry differed very 
much from the prefent cafe. The modus infiAed upon in that cafe 
extended to all kinds of tithes : whereas the exemption infified 
upon in the prefent cafe is confined to the fpecifick I^nd called 
Swardland Demefne^ and does not extend to the right of common. 
Here is-no equivalent at all for the tithes of agiftment, of wool, 
milk, Iambs, or any other tithes of fuch a kind as could arife upoa 
a common. The equivalent goes * only to corn, grain, and hay ; 
tlie tithe whereof coi^ld pot arife upon the common, whiHl it 
remained a common. In the cafe cited, the reQor was, as owner 
of the glebe, a party to the a£l of parliament : here, the im- 
propriator is not a party to this a6l of parliament. And there, the 
modus covered the right of common : it was a modus of 15 s. which 
was paid for the Grange Farm^ in lieu of all tithes arifing upon it^ 
^ and of all the tithes of all the cows and (heep belonging to that 
farm that fhould be depaftured on the faid down," (which was after- 
wards inclofed and allotted to it). So that the modus covered not 
only the Grange farm itfelf with its appurtenances, but thecomipon 
i|lfo ; which is not the prefent cafe. Lord Hardwi^h decreed, 
«' that that tnodus (hould ftand for the allotted lands, as well as for 
the Grange Farm^^nA its appurtenances ;" and accordingly he dif- 
miffed the bill as to thofe lands which the modus covered : but as to 
all the other lands of the common, which had before ufed to pay 
tithe of wool, agiftment, and other fmall tithes, he d^cree^ an 
account. Here, all rights aM laved, generally, by this a£t of 
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ft6 G. a. confequentlyt the impropriator's right to tithes remaiiU : I'^d?. 
and there is no need to (hew how they are due ; becaufe they are . 
doe of common right. 

The whole court were very c)ear» that in the prefent cafe the 
exemption and modus did not extend to the wafte and common ) 
and therefore tliat the allotted lands, which had been part of that 
waSe and common» having been fubjefl to tithes before the 
allotment, muft remain liable to them after it : which they held to 
diflfcr materially from the cited cafe, where the modus did extend to 
the wafte and common* They underftood the words, ** fubjeft to 
the lame charges and incumbrances as their former lands were 
fubjefi to," to mean only incumbrances upon the eflate, (as dower, 
t!tc*) ; and not to intend its being fubjefi to the repair of the church 
of felion; 

Lord Mansfield faid, that the cafe was determined upon the fame 
pound as Lord Hardwicke*% decree went upon, viz* that what was 
before exempted (hall remain exempted ; and what was not before 
exempted (hall pay tithe. 

Per Cur. unanimoufly. Let the poftea be delivered to tli# 
pbintiff. 

Tr. 3 Geo. III. A, D, 1763. Scac. 

Torriano v. Leggi* 

^HB plaintiff^ as redorof the parifli and parifh church of Ching- s.C.iBiack. 
ford in the county of Effexy filed his bill againft the defend- ^^ vuw 
ants for an account of great and fmall tithes. 519* 

The defendants admitted, that the plaintiff was re6lor of the 
parifh ; and that they had, for feveral years paft, occupied arable, 
meadow, pafture, and grafs grounds, in the parifh ; but denied that 
they ought to pay him tithes in kind for the fame, for that the 
Allowing modujes had been immemorially paid for the faid land, and 
for all other lands in the parifli. Firft, 5 s. an acre every year for 
ill lands fowed with wheat. Secondly, 2 s. 6 d. an acre for all 
hods fowed with oats or any other grain excepting wheat. Third!}'*, 
I s. 4d. an acre for all grafs lands mowed, called Uplandt or Forefi 
Lands. Fourthly, 2 s. an acre for all grafs lands mowed, called 
Mtaiw) or Pajiure Lands^ in lieu of all tithes of hay, grafs, and 
p^flure. Fifthly, 4 d. a-year for every orchard, in lieu of all tithes 
ef fiuit within the parilh. Sixthly, 6 d. yearly for every cow kept 

and 
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1763. and depaftured upon the Uplands or Fonji Ground^ and 9d. npOif 
■II ■ the meadow or pafture lands, in lieu of all tithes of cows, calves^ 

and milk. Seventhly, 2 s. 6d. for every farrow of pigs, in lieu of 
tithe of pigs ; and that the faid modufis for corn, grain, grafs lands, 
orchards, and cows, were due and payable on Michaelmas Daj 
yearly : that they had conftantly, until the year I757> paid the faid 
modufes in the fame manner as the other landholders within the faid 
parifli had paid the fame to the former re£k)rs of the parilh ; and 
that they had always been received by former re^ors in lieu of 
their refpe6live tithes i that the plaintiff having infilled on having 
tithes in kind for the year 1759, the landholders, to avoid fuits, 
and for peace's fake, fubmitted to pay him tithes in kind for that 
year, hoping that he would have accepted of the faid tMduJts for the 
future, which, however, he had refufed to do : that the landholders, 
in the month of May 1761, accordingly figned and fent notices to 
him that they would not fet out, or fuffcr him or his agents to take 
any tithes in kind of them for that year, or for the future, but that 
they would pun8ually pay his tithes as they (houJd become ducy 
according to the ancient, manner of paying in that pariQi. They 
admitted, that they had, for feveral years pad, occupied divers par- 
eels of arable, meadow, pafture, upland, and foreft grounds in the 
pariQi ; and fet forth the quantity of their lands, the qualities, and 
values of the tithable matters and things they had yearly thereon ; 
but infilled upon the payment of their tithes according to the faid 
ancient modujes^ and tendered the fame. 

The plaintiff replied \ the defendants rejoined \ and witnefles 
were examined on both fides ; and upon hearing counfel ; and 
reading the defendants anfwers ; and upon full debate of the mat- 
ter ; the court ordered the defendants to account for the value of 
the tithes of the feveral tithable matters and things demanded by 
the billi with cofls {b). 


(J)) TcrriMOf the rector of CAirrgforJ, filed another bill agninf^ FtuJI and other ioht<' 
liitanu of the pari(h» claiming tithes as in the above fuit ; and the defendants infixed 
on the fame trfdn/n in lieu thereof ; but on the 6th of yune 1 763, the court ordered 
them to pay their tithes in kind. It is faid, that the m»Jufei of 5 s. an acre for wheat ; 
•f as. 6d. an acre for other grain; of as. 6d. an acre for meadows mowed; of 
X s. 4d. for upland grafs grounds ; and of is. 6 d. for every farrow of pigi, were 
over>ruled, as being too rank| by approaching too near the real value of the tithes } 
that the modiit of 4 d. for every orchard, in lieu of the tithes of all fruit trees in the 
pariihy was over>ruled, becaufe it was a moeba of one tithe in lieu of another ; but that 
If it had been, « in lieu of all orchards/* or, « in lieu of the fruit growing in all or-< 

« •hards/" 
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Tr. 3 Geo. III. A. D. 1763. Scac. 

PrUe V* Ehiy\ it e C9ntra. [3 Wood's Decf. 63.] 

IJILL by the plaintiff, reflor and vicar of the parlfli of Lyming 
and the hamlets of Sandford and Puddkjworih in the county 
^tettty for an account of great and fmall tithes, taking up the 
demand of the account of great tithes from Old Michaelmas 
1760, 

The defendants admitted, that the plaintiff was reflor and vicar The defend* 
of the faid parifli and hamlets ; that they had, during the time men- ^^J ^^y» 
tioned, been inhabitants of the hamlet of Sandford^ and had oc- had paid 
copied lands therein ; and dated, that for three years, ending the tahM^o^h♦ 
loth of Offcber 1759, they had feverally paid feverai fums of /o»»»o^«- 
mooey by way of compofition in full fatisfadion of all the 
great tithes due from them to the leffee of the great tithes ; 
and that the defendant Kennett had paid his offerings, and los. for 
his tithe of hops of one acre ; that the plaintiff had received the 
bme for the year ending Old Michaelmas 1760; and that the 
plaintiff did not then demand any thing from them for any great 
tithes due before, but had given them receipts, dated the 28th of 
(kl§iir 1760, for their tithes of corn. They fet forth the par- 
ticolart of the lands they occupied ; and further ftated, that they that they 
had been under a compofition with the former vicar for the tithes rrom"p!)t' 
thereof; that the plaintiff had continued to take the faid com- t>onwith 

, , . . the foniier 

fofitioiis mod had never given them notice to detcrmme the fame, vicar^ that 
eieqpt that he indorfed on his receipts, « Take notice, you are l^a^had^ 
mder no agreement with me for your vicarial tithes ;" that this c""*'""««* 

. , - 1 -I r I . • '"^ fame, 

ifidoneiiient was not made until after the expiration of the year, and had not 
and therefore was not fufficient to deftroy the compofition for the fn'y^ nolicJ* 
then running year ; that neither the like notice nor any other was ^"•^'. ^* *"* 

-I • 1 1 1 1 r tended to 

tm afterwards given ; and that they therefore confidered and infifled, determine 


the fame. 


** chardti" it might have been good ; and that the mo Jus of 9 d. a cow depaHured on 
tke meadows, and 6 d. a cow depalVurcd on the uplands, in lieu of the tithes of all 
sows, calvet, and milk, wit aifo over-ruled; becaafe, under this prefcription, agid- 
mm. tiriiet not being included, it is rather rattk ; but principally becaufe, whetlier 
aiiftfld cattle are included or not, the recorapcnce is too loofe and uncertain ; for that the 
pvfiib, in lieu of a ceruin right at common law, muft have a right equally ecrmin by 
«fce preicription ; and in the prefent cafe, if a cow were depaOured partly on the up- 
Mi and partly on the meSdows, he would not know which moJus to demand, or how 
tfdiftjogiufli Chcm. See T9rrian$ v. Lfg^, i Black, Kcp. 420. 

^ that 
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1763* that the aforefaid agreement was ftill fubniling and in full force i 
' but that if the court (hould be of a contrary opinion, and think 

the plaintiff entitled to an account of their fmall tithes» as prayed 
by the bill* he ought to pay the cods of the fuit, he having never 
demanded any account of fuch fmall tithes before the bringing of 
his billf or even intimated his intention of taking fuch tithes id 
kind ; but that, on the contraty> by encouraging them to expeA 
that he would make future agreements for compounding fuch fnuU 
tithes, he h^d occafioned them to take the faid tithes themfelvesy 
and thereby prevented them from paying the fmall tithes in kind, 
which, on receiving due notice to that cffeSt^ they would readtlj^ 
have done. They further flated, that the plaintiflf, fince hit bill 
had been filed, had given them notice to pay their fmall tithes in 
kind from Michaelmas Day then laft pafl ; and that they had fince 
fet them out accordingly : but that the plaintiff had refufed to 
accept the fame, or to carry them away ; and they fet out the 
feveral lands, Vc by them occupied, and the quantities of the 
feveral tithable matters by th^m bad thereon from Old Michaelmas 
Day 1757 to Old Michaelmas Day 1761, and what they paid or 
offered to pay the plaintiff on account thereof. 
The defend- 1*he defendants filed a crofs-bill, flating, that the plaintiff, about 
Michaelmas 11 ^by was inilituted into the faidreflory; that they 
occupied lands therein in the hamlet of Sandford\ that the plaintiff 
bad granted a leafe of the tithes to Richard Marjhy and had em-»^ 
powered him to compound for the great tithes, and to receive the 
fame of the occupiers of lands there ; that they had compounded 
with Richard Marjh for all their great tithes for three years, ending 

1759, at the following rates, viz. that Elvcy fhould pay 4 s. an 
acre for wheat, and 3 s. an acre for lent corn ; that Kennett (hould 
pay 7 1, a-year for one of his barns, and 2 1. a-year for the other ; 
that the faid compofitions had been paid to the preceding xtSiot \ 
that they had alfo paid the fame to the faid Richard MarJh ; that 
the re£lor took the management and receipt of the great tithes for 
the year 1760 into his own hands ; and that he had received the 
fame compofitions from them for the year ending at Old Michaelmas 

1760, without pretending that any thing was due to him for the 
three years preceding ; and that he had given the plaintiffs feveral 
receipts as follow: •* Received, OSioberli^ ^l^Z^ of Chrijlophef 
Elvey^ 3I. 13s. 3d. for eight acres of wheat, thirteen acres, three 
quarters of lent corn, one at 4 s. and tlie other at 3 s. by me^ 
R. Price:' — « Received, O£fober 1760, of Stephen KennetU 1^* 

iQt 
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for corn fi'tnc of Iiis own farm, and 2 1, for the corn tithe of 1753. 
Xitrmige Bnok.** He therefore prayed, that the faid payments - ^ 

made by them as a compo(itiv'>n for the great tithes of the faid four 
years, ending 'ax Michaelmas 1760^ might beeflabli(l)ed, in full fatif- 
fadion for fuch great tithes ; and that they might be quieted from all 
iuither demafnds on account ol fuch great tithes in the faid years. 

Thereftor admitted, that Richard Marjlj had collcfledhis tithes 
fprtbe faid years, and bad accepted and received fuch compoHtions 
in full (ktisfaflion of t!ie great tithes for the faid three years ; and 
that he had received of them the like compofitions for the year 
tnHngzt OiJ Michaeimas 1760 in full for their great tithes, and 
had giver> them fuch receipts ; and he faid, that he had never de- 
Daoded, or intended to demand, payment for the faid great tithes 
a lecond time, nor did he mean to take any advantage of the 
tninner in which his receipts were worded ; but that the charges in 
his bill for an account of great tithes were inferted therein by 
niRake ; that he had caufed his bill to be amended in that refpe6^, 
aod bad thereby waved his demand for corn tithes for the yeare 
coding at Michaelmas 1760 ; and he denied that he had ever pre- 
tended that they bad not paid the fame. He admitted, that Richard 
Marfif had po>^er to make and receive fuch compoiitions for the 
great tithes for the faid three years ; that from what they had paid 
to him ending Michaelmas 1760, he difcharged them from the fame, 
and from all demands on that account, except the tithe of the hay, 
wood, and fmall tithes that had become due to him during the faid 
years. 

A t^lication was filed in the original caufe, but not in the crofs 
caufej and witneffcs were examined on both fides in the original 
taufe; and upon hearing counfel in both caufes, and i:eading a 
receipt, dated the 2oth of O^oher ly^j^ and a notice indorfed 
thereon, finned R. Price ; the proofs taken in the original caufe ; 
^ on full debate ; the court ordered the original bill to be dif* 
ntiffied with cods as to Kemietty touching the demand of hops for 
the year 1759 ; and the defendants in the original caufe to account 
for the tithes of all the other tithable matters demanded by the faid 
original bill, and alfo for Eajier ofFerings, the plaintiff to have his 
tod cofls of this fuit, except as to the demand of hops above* 
s^titmed : fubfequent cofts and further direflions to be referved 
<iQ after the report. 

The court alfo ordered, that the plaintififs in the crofs-biFl 
ftouU have tbsir cofts of the faid fuit in the crofs caufe, to be 
taxed, 
voi. XX. 3 N 
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An agree- 
ment be- 
tween an 
hicumhent 
atnd his pa- 
rifbioncrs 
for a certain 
pecuniary 
comprnfri- 
tton in lieu 
of tirhes in 
kind will 
not bind hit 
fuccenbr, 
though rati- 
fied by a 
decree in 
Cijuily. 


Tr. 5 Geo. III. A. D. 1765. In Cane. 

The Attorney General and Blair v. Qjolmley and others. 

TTis Majefty's Aitorney General on behalf of his Majefty, as 
patron of the reftory, and at the relation of the plaintiff 
Dr. Blair^ the redor of Burton Coggks in the county of Leicejfer^ 
and the faid plaintiff Dr. Blair in his own right, filed tlieir bill in 
the court of Chancery againft the defendant Cholmleyy as proprietor 
of thclands in the parifh, the defendants //o/>/J/w/i?« and Nidd^ as 
tenants of part thereof, and the Bifhop of Lincohiy as ordinary of 
the diocefe, praying (hat a decree of the .cdurt of Chancer)', coik 
firming an agreement entered into between a former reflor and 
fome of the parilhioners, by which the then rcflor had an in- 
clofure and allotment, and a. pecuniary compenfation in lieu of 
glebe and tithes, might be declared nul ar>d void (r), as againft his 
Majefty and ' his fucccffors, patrons ol the faid church, and the 
plaintiff Dr. jB//7/r, and all future incumbents of the faid rc6ior>', 
and for an account of tithes become due to the plaintiff Blair fincc 
the lith of January 1762, in rcfpe6l of the lands in the occu- 
pation of the defendants, and that the plaintiff Blair might receive 
•a full fatisfaftion for the fame. 

The defendants by their anfwer admitted, that the advowfoii» 
patronage, and right of prefentation to the faid reflory belonged to 
the crown, and that the plaintiff Dr. Blair was duly prefented 
and inflituted and indufted therein, and as re£lor became entitled 
to all the tithes within the parifh payable to the reftor ; and ad- 
mitted the ownerfhip and occupation of lands within the parifh, and 
that they had taken the tithes thereof to their own ufe fince the faid 
1 2th of January 1762 : but they infiflcd that the plaintiff. Dr. Blair^ 
v^as not entitled to tithes in kind as claimed by the bill, for that by 
articles of agreement dated 21ft of January 1664 made between 
Montague Cholmley efq. an anceflor of the defendant Chclmlr^ and 
Henry Hall efq. the then owners and proprietors of all the lands 
within the faid town and parifh of Burton Coggles of the one parr, 
and fVilliam Ayfcoughy clerk, the then reftor of the faid reflory, of 
the other part ; reciting among other things that there was a general 


(c) N.B. In the infoimntion, as anendcd, the plaintiff (u'-miued to abide by tbe 
agreement as far as rcf^cdled ihc glebe. 

iodofure 
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loclofure agreed Upon and inteni^d to be carried into execution, 1765. 
between the faid parties, touching the field of Burton Coggks ; and ..— 
that forafmuch as the faid parties had agreed, that a confidcrable 
part of the lordfhip (hould ftill be kept in tillage for the main- 
tenance of hufbandf)', and had likewife agreed to bctt^^r and advance 
as welJ the faid re61ory and yearly prolits thereof and thereout 
arifing to a confiderablc value over and above what the fame had 
been theretofore yearly worth and let for, as well as their own 
Lands; further reciting, that the glebe lands belonging to the fuid 
ic3or>' did not confift of above 84 acres, and that the faid reflory 
and glebe lands, with all manner of tithes thereto belonging, had 
not been let for above ioo\. per arinum \ it was therefore agreed, 
and the faid Cholmley and Ha II did thereby covenant with the faid 
ijfcoygh and his fuccclFors, that he fliould for ever thereafter enjoy 
the feveral parcels of ground therein particularly mentioned and by 
him chofen in lieu of the glebe lands formerly ufed with the faid 
rcflor}', which feveral parcels of ground are therein- mentioned to 
contain 113 acres, one rood, and 36 perches, which were therein 
recited to be of far greater annual value than the faid 84 acres of 
glebe ; in confideration whereof the faid Mantague ChoImUy did, 
ior hirafelf and hii heirs, covenant with the faid A)jcough and his 
fucceflbrs, incu'nhents of the faid reftory, to pay yearly to him 
and them the fum of 35!. 13s. in fatisfa6iion of all tithes great 
and fmal], to grow due to the faid Ay/cough and liis fuctelfor from 
the faid Cholmley or any of his tenants in ihp faid parifli, (except ^s 
therein and herein-after mentioned), which fum was agrctd to be 
charged upon the lands therein mentioned, and reputed to be of the 
yearly value of 50 1. part of which fum, namely, 8s. 3d. >\'as 
thereby agreed to be paid by the faid Cholmley and his heirs, to the 
intent that the faid Ayjcough and his fucceflbrs fhould pay tithes of a 
dofe therein mentioned, called Phhworth Pajture^ to the parfon or 
vicar of Bajingthrope^ within which the fame lieth ; And the faid 
Henry Hall did thereby, for himfelf and his heirs, covenant in the 
likeinanner to pay the yearly fum of 44 1. 15s. 3d. in fatisfaftion 
of all tithes due from him or his tenants, (except as therein and 
herein-after is mentioned), which fum of 44I. 15s. 3d. was agreed 
to be charged upon the lands therein mentioned and repiitcd of t)ie 
yearly value of 55 1.: and it was further agreed, that thp faid 
Cholmley and Hall Ihould for ever thereafter enjoy fuch p3rt of the 
glebe lands belonging to the faid re£iory, z^ (hould happen to b^ 
jndofipd within any of the plots of ground n^vyly inclofpd withiri 

3 N 2 f JiO 




■id 


9i6 CASE S. 

i^ec. ^^^ '^^^^ lorJIliip anJ taken in by them rcfi cftlvcly, Witliouf aiij' 
, • - claim to be therero twade by the faid Ayfcough or his fuccelForJy 
difchargeJ from ihe paymcr.t of all tithes whatfocvcr (cxcq)ting 
and always rcfcrving to the faid Ayjc:ugh and his faccefTors ihc 
benefit of all marriag^, chriftening*^, chtirchings^ burials, anj 
j£/i/7^r offerings, thereafter happening within the fard pari!h) ; and 
it was further agreed, that the faid Ayjcsugh and his 'fucccffors 
(liould for ever thereafter bedifoharged of allconftablc Jays, as well 
for repair of highways as otherwife, and of all duties and payinents^ 
a5 well to church as poor, except fuch poor as might thereafter 
fall upon the town by reafon of perfons inhabiting it, or the par- 
fonage-houfe or cottage thereto belonging, which peifons were- 
at 4II times thereafter to be relieved by the faid Ayjc^ugh and his 
fuccefTors. 

That m ptirfuance of the f<»id articles of agreement all the lamds 
Tvithin the faid parifh were incloftd and enjoyed according to the 
faid articles, and particularly the rcflors of the faid parifti have evel? 
fi nee enjoyed the faid 113 acres, one rood, and 36 perches, and 
the feme were then enjojed by the plaintiff iffAi/> ; that the fums of 
money agreed to be paid by the faid Cholmley and Hall were re- 
ceived with the rents of the faid 113 acres, one rood, and 36^ 
perches> by the faid Ayjcoughy and afterwards^ by John Adamjon his 
fucceffor in the faid reflory, in lieu of all their tithes and former 
glebe lands till the year 1677 ; but that in the year 1677 ^^omjw 
declining to abide by the agreement, the faid Montague Cholmtejy 
together with the itifaat daughter and heirs of the faid Henry Hali 
then deceafed, exhibited a bill in the court of Chancery againft 
Thomas the then Lord Bifhop of Lincoln^ within whofe diocefe the 
faid parifh of Burton Ccggks lies, and againil the faid John 
Adamjon^ to carry the faid articles of agreement into execution, and 
tio be quieted in the poffeflion of the lands againft the claims of 
the faid Adamfony otherwife than ucder the faid articles^ and that 
the faid Adamjon^ by his anfwer, refufed to perform the agreement 
unlefs the pkintiff in the faid fuit would agree to what he had pro^ 
pofed, which they or their agents had promifed, Wz. to add 16I. to 
the Sol. 8s. 3d. that is to fay 7 1, is. 10 d. by the faid Montague 
Q}ohnky^ and 81. i8s. ad. by the faid Mr. Hall^ which if they 
confented to, and would fecure the fame on all the lands within the 
laid*rc6h)ry, he was willing the fame Ihould be confirmed by at 
decree ;. and that the fame caufe was heard upon the 2d of yuJy 
"^TJi wben^it was decreed, that the faid articles fliould ftand 
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ratified and confirmed, to be obferved and performed by all the 176c, 
panies plaintiffs and defendants, their heirs, fucceffors, executors, -- - , 
admifiiflrators, and ailigns ; and it was tlicrcby decreed according 
to the offer in the faid defendant's anfwer, that over and befide th« 
annual fum by ihc articles agreed to be paid by Mr. Ckolmky in lieu 
of tithes, the faid Mr. Cholmley^ his heirs and afligns, his and 
their tenants, (hould pay the additional annual fum of 7 1, is. lod. 
leing in all 42I. 15s. 2d. ; that the fame (hould be charged on 
all the lands of the faid Mr. Cholmky within the parifh ; and that 
the faid infant daughters and heirs of Mr. Hall^ their heirs and 
afligns and their tenants, (hould pay in like manner the additional 
annual fum of 81. 18s. 2d. being in all 53 1. 13s. 5d. ; and that 
tiie faid plaintiff and defendant Adamfon^ their heirs, fucceffors, 
and afligns, (hould for ever thereafter hold and enjoy the feveral 
pircels of lands allotted to them by the faid articles, in lieu of their 
ancient lands and glebe, againfl each other, and againft all other 
perfons claiming under them or under thq faid Henry Hall deccaifedf 
according to the intent of the faid articles ; and that the plaintiffs 
in the faid fuit, their heirs and affigns, paying the faid annual funis 
of 42I. 15s. 2d. and 531. 13s. 5 d. (hould (land difcharged from 
t!ie payment of all tithes according to the faid articles. The defends 
ants then faid, that the annual payment of 96 1. 8s. 3d. is not an 
adequate compenfation for the tithes in kind of the parifli ; but in- 
filled, that there were 29 acres, one rood, and 36 perches of glebe 
albtted to the re^ory by the articles of agreement, in addition to 
tbe 84 acres of glehc before poffeffed by him ; and that upon the 
whole the annual value of the re£lory was much increafcd by means 
of the articles and decree : that neither the patron nor ordinary 
were parties to the agreement, and that neither his then Majefly, 
nor his Attorney General on his behalf, was a party to the fuit, in 
which the faid decree of 1677 was pronounced, but infifled, that 
the faid articles and decree were binding on the plaintiff Dr. fflalr 
aod bis fucceffors. 

The defendants by their anfwer infifled, in future bar to the 
plaintiGf Dr. BIaiF*s claim of all manner of tithes in kind, that in 
Hilary term, in the third year of the reign of king James the firfJ, 
Thmas Belly the then reflor, having inflituled a fuit in the fpiritual 
court againft John Nlx^ then a houfeholder in the faid p^riih, for 
fubtra£lion of tithes, the faid Nix applied to the court of King's 
Bench by way of prohibition, to reftrain the faid Bell from pro^ 
cceding in tlic fuid fuit i and that by the record of the prohibition 
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it appears, that certain cuflomary payments were due to the faid* 
Belly as reSor, in lieu of tithes in kind. 

The plaintiff, the Lord Bilhop, by his anfwer faid, that he had 
lio other concern in ihc matters in qucflion, than as ordinary of the 
diocele, and fubmitted, whether the decree ol 1677 was binding 
on his MdjeftVj the patroft of liic faid reftory, as his tlien Majefty's 
Attorney General was no party to the faid fuir, and, confcquently^ 
had no opportunity of controverting the agreement in the faid 
decree mentioned. 

The anfwer of the defendants being replied to, and the caufe 
being at iffue, divers wimefTes were examined, as well on the 
part of the defendants as of tlie plaintiff Dr. Blair, 

The only matter upon which both the defendants and plaintiffs 
entered into proof, was to afcertain, from old terriers and fuiveys, 
the quantity of the glebe to which the re8or was entitled before 
the articles of the agreement ; and as to the quantity which he then 
tnjoyed, on the one hand it was contended by the defendants, that 
the rc61ur was, before the time of entering into the agreement, 
entitled only to 84 acres of glebe, and that upwards of 113 acres 
having been allotted to him by the articles, (of which they faid the 
fcveral re61or!> have been ever fince in the poffcffion) ; in that refpeft 
therefore the agreement was very beneficial to the reflors, and, 
confeqiientlv, to the patron. And on the other hand it was con- 
tended, by the plaintiff Dr. Blair^ and proved from four different 
terriers, that the quantity of the glebe which the reflor enjoyed, 
befoic the time of entering into the agreement, was above 102 
acres, of which 84 acres, three roods, 13 perches, were arable, 
and 17 acreS) two roods, 17 perches, >vcre ancient inclofure, and a 
frnall pait meadow, amounting in the whole to 102 acres, one rood, 
30 perches, as» alfo a right ol common of two cow-gates, and 10 
Dieep-gates, annexed to an ancient cottage belonging to the reflory, 
which, with the right of common belonging to the original glebe 
lands of 102 acres, wdc fully equal to the 1 13 acres of the piefertt 
glebe ; and it appeared, that the millake in the agreement, which 
mentions the whole quantity of ancient glebe lands as confiding 
only of 84 acres, upon which the defendants laid great (Irefs, 
arofe from the quantity of arable land only, being 84 acres and 
upwards, over and above the 17 acres, two roods, 17 perches, o£ 
ancient inclofure ; for the faft fcems to Rand thus, that between 
the year 1649, and 1662, the datis of the two terriers both being 
prior to the agretOient of 1664, the then incumbent, hlx.JyJcough^ 
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«ade a private exchange of the 84 acres of arable land, which lay . 176^ 
<lifperfed at the time in four fields, for the fame quantity of acres ' 
t)f land in two fields, 80 of which in one field fay contiguous to 
ibe parfonage-houfe, and four in another at fome diftance : he alio 
made another exchange of an old clofe of 1 1 acres, called Jcron 
Cnfty being within the parl(h> for a clofe called Pickworth Paflure^ 
containing the fame quantity of land, but adjoining to the other 80 
acres, and lying in the pariOi oi Baftngthnf^ and as this clofe was 
chargeable for tithe to the vicar of that pariOi, they agreed to pay 
the reQor of Burton Goggles^ a fum of 8s. 3d. annually, as an 
equivalent for difcharging the tithes due to the faid vicar of 
Bafwgthr^p ; fo that at the time of the inclofure and agreement in 
January 1664-5, ^l^cre clearly appeared to have been only an ad- 
liition made to the glebe of about 10 or 11 acres, as a com- 
penfation for the rights oF common belonging to the faid glebe and 
cottage; and it likcwife appeared, that tlie prefent glebe isexa6lly 
the fame as that dtfciibed in the two laft tvrriers prior to the agrec- 
iDCQt, with the addiiimi only of ix acres for the faid rights of 
common « 

The caufe came on to be heard before the Lord Chancellour 
apon the 15th of Alay 1765, and was argued upon that da);, and 
the 17th of the fame Afjy; and upon the 17th of June 1765, hi^ 
Lordlhip pronounced his judgement thereon as follows : 

This is an information brought by the Attorney General, at the ^ Bum^ 
relation of Dr. Blair^ for an account and payment of tiihcs in ^^^]'^^'}l 
iind. The claim of tJKJ reftor arifes de communi jure. The de-. 
fence fet up againfl the claim, is, £rft, an agreement entered into 
in the \ear 1664 between the reftor and the owners of the land 
in the pari(h for accepting a yearly fum of 80 1. in lieu of tithe. 
But 1 am of opinion, that the agreement on the face of it is un- 
equal, as to the confidcration thereby agreed to be paid to the rec- 
tor; for it appears, that th^ agreement was entered into, in order 
to tfirc6luate an inclofure of the open fields in the pariQi, and no 
coi\tideration is given, as to the future improvement of the lanis 
bv \uz\i inclofure, of which the occupieii would reap the benefit. 
Bat I am clear, that even if the agreement was equal, it would 
not bind the fuccelfor in the reflory, but would be void as again ft 
him. 

The next defence fet up againft the plaintiff's claim, is a decree 
in 1677, which appears to be made in a caufe inftituted by conlcnt 
between the fame parties, that were parties to the agreement in- 
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17^5- 1664. ; for as to the bifliop of the diocefe being a p^rty, I corindef 
^- him at fct up merely for form. And rt is material to obfcrve, that 
the parties themfelves did not confider the agreement v^'hich ha(i 
been executed as binding * on the rcftor ; for 1 hey confidered the 
annuity of 14 1, as not being an adequate confideration for tha 
reftor's having given up his tithe in kind ; and therefore they en- 
tered into a new agreement, of allovying him an addition thereto 
of 16 1. 8 s. 7 d. a year; and on being allowed that additiorii 
the re£lor by his anfwcr confents to have the agreement cflabliihcd. 
It is true, that the decree founded on this agreement duth in verbis 
bind the fuccelTors in the refiory ; but this was a decree founded 
on an agreement, which the court never enter into the propriety of 
l%hen a bill is brought by confent of parties \ and ail fuch decree^ 
are drawn up by the RegiArar of the couit, in the woids of the 
agreement, ,as a matter of courfe ; but I am of opinion, th»t fuch 
decree cannot bind the fuccefTor. The dercndant's counfel have^ 
it is true, cited cafes of a fimilar nature, and urged the cafe of 
Egerly and Price^ reported in Finches Reports, which I have looked 
into, and think it a very extraordinary one, for the judge fent for 
the parties to attend him. I can pay no credit to that cafe, nor dp 
1 look on it as any authority, but only as the dream of fome note« 
taker in this court. 

The agreement and the decree being laid out of the cafe, the next 
confideration is, whether a court of equity can relieve in the prefen^ 
cafe ? and 1 am of opinion, there is not a better rule than trquiiat 
fequitur legem. It is a fixed rule, that the church cannot be pre« 
fcribed again ft ; firft, on account of its high dignity; fecondly, 
on account of its imbecility, quia fungitur vice minorisy c9fidifionem 
fuam meliorare pofefly deteriorare nequit. At common law, although 
the church could alienate, with conlent of patron, parfon, and or- 
dinary, yet It was under various rcflriflions : the patron muft be 
abfolutely feifed in fee fimple : if he was feifed only of a fee 
fimpic conditional, or bafe fee, the alienation was void. In the 
prefcnt cafe, the bar fet up by the defendants amounts to a mode 
of alienation ; and if the decree is void, as 1 am of opinion it is, 
what then is there to fend to law, when the point is about the 
extent of a decree of this court ? and if it was fent thither it muft 
com^ back to be ultimately determined here. 

It has been alfo objefled, that the length of time ought in this 
cafe to bar the plaintiff; but 1 think the legal rule, that no pre- 
fer ipt ion can run againft the church, muft be adhered to; and 
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iftjeed the lengtb of time^ in which this agreement was acquierced 1765. 
ttiider> is not fo great as at firft fight it appears; for the perfon i 

who was Tc&OT in 1677, and party to the decree, and had a right 
toeftablifh the agreeo^ent dqring his life, did no^ die till the year 

1718. 

Upon the whole, the inclofure of the lands was for the general 
benefit of the parifh ; and fiich lands will be continually increafing 
ia value, while the compoCtion given to the rc£lor in lieu of 
tithes will be gradually diminifhing in value. The compofition 
(Rrre regarded only the value of the pad tithes, without any regard 
to the future increafing value of tithes, which is always allowed 
for in every private bill for an inclofure. If, in the prefent cafe, 
the parti^ had made an allowance for the future improved value 
of tithes, I (hould not have been inclined to relieve, bqt would 
have left ih^ re£lor to his legal remedy. 

I (hall therefore decree, that the information, as againfl the 
Bilhop of Lincoln^ be difmilfed with cofts ; and let it be referred 
to th^ Mafter, tq take an account of the value of the tithes whicl^ 
have accrued from the time of filing the information, and let what 
(ball be coming on the balance of fuch accounts be paid to the 
iciator Dr. Blairy and no cofts hitherto^ but I referve the cot^- 
fideration of fubfequent cofts, till after the Mafter (hall have made 
bis report, and any of the parties (hall be at liberty to apply to the 
^ourt, as there (hall be occafion. 

From this judgement the defendants appealed to the Houle of 6 Br P c 
Lords, and prayed a reverfal of it for the following reafons : 33^- 

Firft, by the common law, the parfon, patron, and ordinary 

night alienate the poffeflions of the church; and though the fta* 

futcqf the 13th of Queen Elizabeth^ to prevent the impoverilh- 

ment of fucceeding incumbents, hath reftrained this power ; yet 

both the courts of Chancery and Exchequer have underftood and 

expoimded the afi by a maxim of common law, Ecclefia conditionem 

Juarn nuU$rarej non deterioran poteft^ and have been of opinion, that 

the kgiOature did not intend to prevent exchanges or bargains 

by which fucceeding incumbents might be benefited. For there are 

fiill remaining upon the records of both courts many inftances, 

both before and after the decree in queftion, of decrees eflablifli- 

ing the like agreement againfi the feveral lay parties, their heirs, 

executors, and admioiflratorsi ^fA againft the mcumbehn and their 

fucceifors 
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1765. fucceflbrs (as* this cafe is), tione of which before the prefent were 

"^ ever impeached by fubfeqaent decrees of a court oF equity ; and 

this praflice continued, until, by the frequency of parliament, it 
became more convenient to have fuch agreements eftabllfhed by 
the Icgidature. This pra£llce cannot be accounted for, unlefs 
the great perfons, who fat in both courts, had, upon the con- 
flruftion of the aft of parliament, been of opinion, that it was 
not contrary to law, to eftablifh fuch an agreement upon pregnant 
proof made, that it was for the benefit of the church : and to give 
the aft of Queen Elizabeth at this time a different expofition, will 
not only contradift the opinions and afts of the judges of both 
courts, but in this cafe, difturb an uninterrupted, quiet enjoyment 
of lands and tithes for a century and upwards, and may have the 
like effeftupon other parts of the kingdom. 

Secondly, That the agreement in queftion was beneficial to the 
church, cannot be doubted, when the incumbent and the bifhop 
both fubfcribe to the propriety of it in their anfwcrs ; and the 
rcfpondcnts have not now made any proof that it was otherwife. 

Thirdly, However the queilion might be confidered at law, 
yet in equity no agreement ought to be refcinded, without re- 
lloring the parties to their former condition : it ought to be re- 
fcinded in the whole, or not at all. By this decree, this agreement 
is refcinded in part, to the prejudice of the appellant Mr. ChoJmley^ 
to the amount of twenty-nine acres of land ; for the decree, though 
it compels the appellants to account for their tithes in kind> leaves 
the refpondent Blair the benefit of the ftatute of limitations to 
proteft him in the poffcffion of twenty-nine acres more than his 
ancient glebe amounted to. He that would have the affiftance of 
a court of equity muft do equity ; and therefore the refpondent 
ought not to have a decree for tithes in kind, but upon the 
terms of his yielding up the poffeflion of the furplus glebe lands. 

Fourthly, An account is decreed of the tithes in fpecie, not- 
wiihllanding the record in the King's Bench is an. evidence of 
fomc weight, that the ancient mode of tithing in the parifh before 
the decree of 1677, was according to the cufloms (lalcd in that 
record ; and therefore if the record isnot to be taken as a decifivc 
proof of the cufloms, yet it is a forcible ground for ditefting an 
inquiry touching fuch cufloms ; for if it is barely probable, that 
all tithes were not payable in kind, it is unjuft to decree it abfo- 
lutcly without inquiry. 

Fifthly, 
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Fifthly, The decree in this caufe is diredly oppofite to an en« i^gr. 
roRed decree of the fame court» infifted upon by the appellants ; —.i...^ 
vbich enrolled decree is by law binding and conclufive upon the 
pcrfons named in it, until reverfed by a fuperior judicature ; and 
the refpondent, being a fucceflbr in the reQory, is named in the 
decree as a perfon bound by it. 

On the other hand, in fupport of the decree the refpondents 
urged thefe reafons : Firfl, the agreement of 1664, which is the 
orignal foundation of the appellants claim of exemption from the 
payment of tithes in kind, was confefledly entered into between 
the then owners of the lands within the parifh, and the then re£lor 
only, therefore it could not bind any future incumbent of the rec- 
tory, as neither the patron nor ordinary were parties to it : and 
the agreement, upon the face of it, appears to have been founded 
either in fraud, miftake, or collufion ; for it recites, that the 
gkbe belonging to the reflory did not exceed eighty-four acres, 
though, by the refpondents evidence, it appears, that the glebe did 
then confift of above one hundred and two acres, befides a very 
cxtenfive and valuable right of common ; the refpondent's allotment 
therefore of one hundred and thirteen acres, was fcarcely an equal 
exchange for the glebe and the right of common enjoyed by the 
rcAor before the agreement ; therefore, it is infifted, that, as to 
the agreement, it is void, as againft the refpondents, either f^om 
the nature of it, as not being entered into by the proper and ne- 
ceflary parties \ or, fuppofing it to be in that refpefl effeSual, it 
iDuft necelfarily fail, as not being a fair and iond fide agreement, 
the compenfation made by it to the re£lor, in lieu of his glebe 
and re3orial rights, not being juft or adequate* 

Secondly, The decree of 1677, confirming the agreement, with 
the variation as to the fums to be paid by each of the eftates in lieu 
■of tithes, meets with the fame forcible objedion in refpe£l of the 
want of proper parties to the fuit in which it was made, it being 
provided by the common law, that no right of the church 
ihall at any time be alienated, without the content of all parties, 
who can be in any fort interefted in them, vi%^ the parfon, pa- 
tron, and ordinary. In this cafe the redorial rights were all alie- 
nated and given up, and the patron (whofe particular right,* in 
refpeA of the value of the re£lory, was materially affcfled by it) 
was no party, either to the agreement in the firft inAance, or to 
Ibe decree by which the appellants contended, that the agreement 

was 
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17^5* was confirmed^ and his right mod efFentially prejudiced. But 
• ■ this cffential defeft is greatly Increafed in the prefent cafe, wben 

it is oblerved, that the patron is tlie King> whofe right can 
never be legally taken away by collufion ; and to this it may be 
addedy that even a decree can add no Arength to this illegal tran^ 
faQion, as it is particularly provided againd by 13 Eiiz* c, 9* § 8, 
where it is declared^ that all judgements hereafter to be had for 
the intent to have or enjoy aoy leafe contrary to the faid ilatute, 
or any of them, (hall be deemed void, in fuch fort as bonds 4nd co- 
venants are appointed to be void, which are made for that pur* 
pofe ; for by 14 Eliz. c.it. all bonds, contra£h, promifes, and 
covenants, are declared to be of the fame nature, to all intents 
^nd purpofes, as leafes^ many evil-difpofed perfons having fas 
it is there cited) defeated the true meaning of the flatute of ij f/rx, 
c. 20. by afTerting, t)iat bonds and covenants were not in law 
taken to be leafes* 

Appellant* s dbje^lons anjwered. 

Firft, It was infilled, that the defendant Dr. Blair ought not 
to have been permitted to fet up his demand after an acquiefcence by 
the crown as patron, and by the feveral re£lors who have held the 
're£lory ever fince the making of the agreement and decree; and 
particularly after an acquiefcence by the refpondent Blair himfeif» 
from the end of the year 1756, when he was prefented to ths 
redory, to the beginning of the year 1762, when the inforioatioA 
was filed. 

Acquiefcence cannot be urged as an objeAion to the crown ; 
and therefore, as the right of the crown in quality of patron of 
this re£lory, will be materially prejudiced, if the decree of 1677 
is to be confidered as a bar to the refpondent Blair^s claim of tithe$ 
in kind, it may perhaps be unneceflary to give any anfwer, as ta 
the acquiefcence imputed to the refpondent Blair and his feveral 
predeceflbrs. But this objefiion, if admitted in its full force, will 
have but little weight when it is underftood, that Mr. Adamfon^ 
the redor, who was party to the decree of 1677, and, confcquently,^ 
bound by it, lived in the enjoyment of the re3ory td the year 1718* 
Mr. Dongwar/hy who fuccecded him, held it four years, only to 
the year 172:, and Mr. Nicholfouj the next fucceeding reflor, c|H 
joyed it from 1722 to 1728, oiily a fpace of fix years. Dr. 
ff'kite Kenmt h^ldi U fcom 1728 101740, zikilif. Salter from 
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1^4.4 to 1^56 ; fo that the refpoDdent Dr. Blair^ who cannot be i'765. 
conndered as claiming under any of the former reflors, is anfwer- • - 

Ale only for hij own acquiefcence, which was for a very fliort 
time, confidering the difficulties he had to encounter in obtaining 
a thorough knowledge of the foundation of the appellants claim of 
exemption, agaiiill the united efforts of the whole parifh, whofe 
intcrcft it very evidently appears to have been to prevent the rc- 
fpondent from acquiring that knowledge. 

Firft, The appellant contended, that tlic agreement cannot be 
lefcinded in part, if not in tcto. 

It is true^ that it is now impoffible to reAore the refpondent 
Dr. Blair to the pofleflion of all thofe rights which were enjoyed 
by the reQor before the agreement was entered into, and tl>erefore 
it was that tlie refpondents by their information iifelf waved any 
fflicfj in refpeft of the glebe. But it is fiibmiitcd, thai the impofli- 
bjlity of doing the refpondents complete juRice can never be urged 
as a reafon, why as much jufticc (hould not be done them as 
the prefenf ftate of things will admit ; and as that part of the agrec-^ 
Bcnt which regards the tithes, is totally dillinft matter from that 
part of it relating to the glebe, the refpondents may have the relief 
given them by the decree now appealed from, without diflurbing 
or in the leafl interfering with t^ie other part of the agreemeirc 
icfpeSlng the glebe. 

Thirdly* The lafl head of objeftion, made by the appellants, 
to the relief given to the refpondents, by the decree appealed from, 
B the prohibition ifTued from the court of King's Bench in 3 ya. i . 
\fl which the appellants contend, that it appears the reflor is not 
entitled to all manner of tithes in kmd, but only to fuch tithable 
aatters as are mentioned in the prohibition. 

This objedion will receive a full anfwep when it is confidered^ 
that no final judgement was ever pronounced in the fuit in which 
the prohibition iffued, and, con(equently< the writ of prohibition 
kfelf can never be fet up as a bar to the refpondents claim of 
what is due by common right, and the defence ariGng under the 
prohibition is inconftfleiit with fhe recitals in the agftemenc 
upon which they rely, as the foundation of their claim of 
cqKion* 

Tbt decree. wa» aSurmed. 
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CASES. 
H. 6 Geo. III. A.D. 1766. 

Clarke V. Stapler. [MS.] 

Where a vi- 'TpHE vicar brought his bill for the tithe of clovei-fced, rye-grafs- 

dowe/with ^^^^* faint foin-feed, and other grafs-feeds, fown in the parilh, 

all fmali infilling that they were fmall tithcs. 

entitled to The defendants, the occupiers, admitted, that the plaintiff was 

Ihe fcid of ^ entitled, as vicar, to the fmall tithes in the parifh, but infilled, 

ariificw! {h^x. the feed of artificial grafs was a great tithe, and due to and 

withftand- always received by the impropriator ; and they Hated the quantify 

*"* riato?" ^f ^^^^ ^^^y ^^^ ^^^ ^" ^^^^ y^^^y ^^^ what they had paid to th« 
may have defendant, the impropriator. 

perception The defendant Harvey^ the impropriator, denied the right of 

of titte ^^^ vicar to the faid tithe, or that the vicars ever received the 
Howley v. fame, for that he, the faid defendant, and his predecefTors had al- 
ii. 9Geo!3. ways received the fame without interruption. He infifled, ihat, 
I^Wood's by thecuftora of the parifh, whenever feed of aitificial grafs hath 
been fuffered to ftand for feed, it hath been always confidere i a; 
grain, and, by the cullom, when cut down fooner, hath been con- 
fiderod as hav. 

All the defendants infifled, that from the time of the firft intro- 
duftion of fuch grafs into this kingdom, the tithe of it had been 
always paid to the impropriator or his lefiee. 

The caufe was two whole days in hearing. The court declared, 
(on reading the endowment of the vicarage and the proof in the 
caufe), that the tithes of clovcr^feed, faint foin-feed, and rye-grafs- 
feed, are fmall tithes, and that the vicar is entitled thereto ; and 
decreed, that the impropriator (hould refund to the vicar what he 
had received, and that the other defendants (hould account for what 
was ftill due from them. 

P. 6 Geo. III. A.D. 1766. B. R. 

Chave v. Peter CalmelE^q. [3 Burr. 1873.] 

/Toilihelin ^iK Fletcher Norton (hewed caufe. againft a prohibition to the 
coun^for"* confiftorial court of the Bi(hop of Exeter to {lay their pro- 

tiihet, the cccding in a caufe infiituted there for fubduflion of tithes. The 

occupier . 

may plead a fhort of the cafe was (as it appeared to the court) that Calmel^ the 
roentwith^' impropriator, had employed one jF/'/imWr-p as his agent, to colleft 

the parfon's 

a^eDC for the purchafe of thcnR; and a tender of the money ; mid if fuch plea be rejcAed; a pro- 

bibiiioQwUibe^raatc^ 
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and compound for tithes. The plaintiff in prohibition [Chavfy the 1766. 
occupier), had agreed with Fifwimorey after the corn was cut and ■ 

ready to be houfed, for 5 1, whereupon he houfed his whole crop 
without fetting out the tithes. Ciat;/s agreement with /vW/zw^r^ 
was only by parol. The impropriator libelled in the ecclefiaftical 
court againft Chave for not fetting out his tithes. Thfe de- 
fendant below, [Chave^ the occupier), tendered the, 5 1.; and 
offered a plea ** that he had purchafed the tithes for 5 1.** The 
ecderiaflical c(»urt rejefled this plea. 
Mr. ThurlTwe and Mr. Dunning were for the rule. 
The only qucftion was, " Whether this was matter of appeal, 
or of prohibition r" 

The court were unanimous in the latter opinion. And they 
founded it upon this rcjedlion of the plea being ^ gravamen ir re- 
para/>llf\ and upon an apprehcnfion "that the'ccclcfiaflicHl court 
muft have grounded their rejedion up6n a fuppofcd difference 
between their law and ours ;" that is to fay, they took it for 
granted, that the ecclefiailical court were of opinion, agreeably to 
what is laid down by their favourite writer, Gihjlny (who takes it 

from a note in [d] Noy ), " that an agreement with the agei.t 

of a proprietor of tithes will not bind the proprietor:** whereas, by 
our law, and in commoa fcnfe and common j 11^ ice, a compofitiori 
by the occupier with the agent of the proprietor does bind and 
ought to bind his principal. Indeed, where the ecclefiaftical 
court have jurifditlion, and proceed therein according to their law, 
where it does not differ from ours, the rejeftion of a plea would 
be matter of appeal. But, where the ecclefiaftical law differs from 
the common law, and the ecclefiaftical court would require 
greater proof from the defendant below, than the common hvr 
requires ; or would efteem an agreement not to bind the impro- 
priator, which at common law would bind him ; there, an appeal 
could be of no fervice to the defendant in the ecclefiaftical court ; 
bccaufe the fuperior ecclefiaftical court would equally adhere to their 
own law, as the inferior ecclefiaftical court had done ; and would 
determine alike, as being guided by the fame principle of deter- 
mination. Therefore, as the judges of this court fuppofed that in 
the prefent cafe the jndge ef the confiftory court rcjeflcd the plea, 
bccaufe he thought the agreement with the agent not binding upon 
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1766. ^I**- Ca/fftfl the principal, which at common law did bind him^ thcjr 
■ held (his to be matter of prohibition, and not of appeaL And 

though it had been obfcrved, *• that tithes lie iri grant/' yet^hcy 
had no doubt that the occupier might, with fufiicitrnt propriety, be 
(aid to have purchafed thefo tithes, notwithflanding the coiitrafl 
was Only by parol. For, whatever might have been objeQed toifi 
Dot being by deed, if this corn had be^n fianding ; or ii it had been 
a fdle by the proprietor of the tithes to a third perfon ; yet the 
prefent cafe is by no means liable to fuch an ohjedtion : for the 
com was here fevered from the ground, and ready to be houfed ^ 
and it was not a (ale of the tithes by the proprietor to a flranger, 
but a compofition between the proprietor and occupier, //^ hoc 
vice tantiun. Rule for prohibition made abfgiute. 

P. 6 Geo. III. A. D. 1766. B. R. 

Buttery. Heathby. [3 Burr. 1891.^ 

Acuftom ^|r*His was an a6lion upon the cafe agaitift the defendant, fur not 
||J^*J^*tbe* fetching away his tithes in a reafonable time. The decla- 

owncr of j^Xxoii ftates, that the plaintiff fet out the tithes ; and iht defendant 
fSog Oicm refufed to fetch them away. At the trial, the defendant's counfel 
^IfylK. inOfted on a cuftom in the parifb, "That notice (hould be given 
Jrooiti ^^ *^^ owner of the tithes, of (he fetting them out." The proof 
htcr, lit, of the cuilom was not entered into, at the trial : but the validity 
of the cuftom was difcufled. 

Mr. Jiifiice GouUy who tried the caufe, held the cuftom not 
to be a good one ; and a verdi3 was foimd for the plaintiff, and 
30 guiziea8 damages ; fubjeA to the opinion of this court upon 
the following queftion-*-** Whether this cuftom be good in law 
oir not V* A motion had been made for a new trial ; and a rule 
to fliew caufe. It was argued on Thurfday laft, by Mr. Serjeant 
Burlandf Mr. Thurhwe^ and Mr. Mansfield on behalf of the^ 
plaintiff (the occupier) ; and by Mr. Serjeant Davy and Mr. Dun* 
ting for the defendant (the impropriator). 

The counfel for the plaintiff denied this to be a good cuflom ; 
ifi, Becaufe it was only fetting up the eccleliaflical law againft 
ibe common law of the kingdom : 2dly, This cannot be done by 
cuftom in any particular diftri£t The farmer is not bound by 
common law to give previous notice of the time of bis fetting out 

titheft. 
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Mn juftlcc ff'llmot. — By the common law, do notice is netef- 1766. 
ittyi -hytbc eccleHiiflica) !awj it is neceflary. The queftion there- ' " * 

fere ilSr *• Whether the ecclefiaftical law can be introduced, uflder 
the Boiion of fuch a cuftom/' This was agreed to be the qucAion; 

The 4>iaintiff 's counftl cbjefied, that this cuftom is not a rca* 
(mable or a good one ; becaufe it is not founded upon any confl* 
Antknii And admitting the canon law to be as has been men- 
tioned, yet it cannot be fet up againil the common law of the 
kingdom : at lead, it ought to have been pleaded. It can be no 
br to this action, or to ther form of it. For, it is not alleged, 
" that thefc tithes were not fairly and honeRly fet out:" and if 
ftcy were fairly and honeftly fet out^ they ought to have beeo 
taken away by the impropriator* The farmer can receive no be« 
hefit by giving fuch notice : on the contrary, he may be much 
Iscommoiled by being bound down to fet them oiit the particular 
time notified. For he cannot carry ahy away, till he has fet out 
the whole I and a lay- impropriator may rcfideoutof the parifli, 
ami at a very great diftance ; or the farmer may not know to whom 
flotice is to be given^ or where ; or have time fufficient to admit 
of giving fuch previous notice of fetting them out. Indeed notice 
io the owner of the tithes^ ** of their having been fet out,*' is pre- 
vioofly neceflary to the bringing an adion for not carrying them 
away. And this notice was given. But the defendant inCfls that 
there ought to have been previous notice ** of fetting themout.'* 
Baverv. Spratky^ in BunL 333. is the only cafe to be met with, 
00 fuch cuftom as this ; and that cafe was never determined. 
Two judges againft one» feemed to think ** that it was bad." 
The counfel for the defendant, who argued i^ fupport of the rule 
bra new trials admitted *< that the common law does not require 
Ac notice of fetting them out :'* but this cuftom does require it ; 
tad they infilled that it is a good cuftom. This cuftom falfifics the 
demand made by the declaration. For, the declaration alleges* 
'* that the parifhioner has been always ufed to fet out the tithes 
foandfo; and that he fet them out in due manner; and the de- 
fendant neg^e£led to take them away.*' The defendant fhews this 
cuftom; and that, for want ofpurfuing it, thefe tithes were not 
in doe manner fet out. -And if they were not fet out in due man- 
Kr, ffien.he was under no obligation to take them away. It 
it part of the definition of a cuftom, *< that it differs from 
the common law.*' We do not fay, it is good, becaufe it is 
'agreeable to the cannon law : we only fayt ^ it is gopd^ as being 
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1766. thclfx ioci.**» It is the taw of the land here in this parifb. The 
- confidcration of cuftoms cannot be inquired into : however, if it 
were neceflary to do fo, honefly and piety are fufficient coftfider* 
ations for this cuftom. But cuftoms njuft be prcfumcd to have 
fprung from good confiderations. This cuflom prevails in half 
the parilhes in the weft of England: and as tithes depend in a 
great meafure upon cuflom, To alfo does the manner of fetting 
them out. The parfon cannot fet them out himfelf : but by 
a Ed. 6. f. 13. § 2. he may come upon the land and fee if done. 
And this ftatute dircds tithes to be fet out according te the cuftoms 
of the refpcflive parifhes. The cuftom does not require the par- 
fon to be prefent ; nor does it fix the tenant to reap his corn in 
bad weather: it is only a check againft injuftice being done to th« 
parfon. A reafonable notice is all that is requifite. If the cuflom 
fhould be abufed, the tenant would be reftrained from making an 
ill ufe of it. From HuNon*s opinion to Lord Ch. J. L^e*$ time, 
and by GodoJphin exprefsly, fuch previous notice of fetting out 
is neccffary by the ecclefiaftical law. The cafe in Bunbury is an 
inftance in fupport of the cuftom. There, indeed, perfonal 
notice was infifled on. But we do not require perfonal notice*- 
We fay, " to himfelf, agent, or fervant." And it is his own 
. fault, if he leaves the pari(h, and leaves no agent. In the caufe 

at nifi prius^ _ v. larhroughy at Lincoln aflTizes, Lord 

Ch. J. ffllles held fuch a Cuftom to be good ; and faid. He wiDied 
it was the law of the land. And it mufl be undcrflood (in the pre- 
fent cafe) that this cuftom could have been proved. 

Lord Mansfield faid it had been very well argued. It depends 
upon general reafoning, and the cafe at Lincoln : for that in BuU' 
bury does not afcertain any thing ; it went off upon another point* 
We will think of it. 

Mr. Juftice ^/7w(?/ obferved, that the canon law is no otberwife 
an argument in the prefent queflion, than as it may ferve to (hew 
that the cuflom has not been thought unreafonable. Curia advi/ari 
vult. 

Lord Mansfield now delivercid the opinion of the court. The 
only queflion is " whether this be a reafonable cuflom, or not ?" 
There is no authority that comes up to this point, but one : and 
that was a caufe on the Midland circmt before Lord Ch, J. fFilks ; 
who thought it a reafonable cuftom. I think fo too.. I believe 
the doubt about it arofc from a jealoufy of receiving the eccleGaf- 
tical law in any cafe whatfocvcr i left the clergy Oiould introduce 
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It by degrees. It is reafonable, as promotive of juflice and pre- 1766. 

ventiFe of fraud. Mr. Dunnitig faid, as of his own knowledge, "" 

• that there were fuch cuftoms in the weft oi England:** and I 

am told there are fuch in Lincolnjhire likewife. We are all clear 

"that it 15 a good cuftom.*' It is for the prevention of fraud and 

far the convenience of the parties. Therefore the rule muft be 

mde abfolute for a new trial, but without cofls. An^ I think 

itis filch a cuflom that a very flight evidence would be fufficient 

to prove. Rule made abfolute. 

, Tr. 6 Geo. III. A. D. 1766. Scac. 

1 

TFilUamsv. Baron* [3 Wood's Deer. 130.] 

hpHE bill Qated, that the plaintiff was prefented to the re£lory of A trial at 

Saini Ewe in the county of Cor/m;/!// fifteen years ago; that ted^ whV- 

he had ever fince been re£lor thereof, and was thereby entitled ^J'^'^' "^fj^ 

to the tithes of the faid parifh, and more particularly to all thofe tantsof che 

pertonai tithes which had been accuflomably paid to his predecef*^ ^jE^Mt ^ 

fon by all perfons ufing any craft whereby they got gain, and refid- ^^^^^ .'^ 

ing with their fatmiiies in the parifh ; that there were near the wiih the 

parifli of Saint Ewe feveral fiftiing towns and coves, whence a and oth^r^*' 

great many boats and veffcls were employed in the pilchard fiflierv; f**^' °^ **^* 

,,/-,__ . - "^ ' , * , '' inhabitant* 

that the laM fimery was earned on to great advantage on that part of Mev 
of the Englijb coaft, from the month oiJuJy to the month of Decem- fjflhing or 
in yearly ; that the undertakers of the faid fiOiery are called 't'^'"^ P*': 

%i A e% t chards and 

9aejhr Seynofs \ that they or their agents, who generally refide in other fifh in 
fifliing towns and coves, had been ufed to hire feveral perfons to a^e by coX** 
work-in the faid fifliery ; that fome of them were parifliioncrs re- '!^^ '^'^P^^* 
filing in the faid filhing towns' and coves ; that others of them were have a funi 
pariiTiioners refiding with their families in feveral other pariihes and^ifo?* 
•Ijacent thereto ; that the faid Mafier Seymrs^ or their agent there, J*"« ^^ '«^ 
tifed to pay to each of them, for their work in the faid fifbery, caught for 
fitch fums of mon^y as they fliould mutually agree for, and to al- Ind't^c'' fi^i 
W them, over and above the fame, one half of the fiih which J*'*'*^** "• 
fltduld be caught during the feafon ; that the feveral Majier Sey* arc brought 
«r/, tt the proper feafon ^f 'the faid fifhery, had been accuftomed '^^'^""H^ 
to hiie feveral of the parifliioners of Saint Ewe (who with their ^,''0'y» ^^ 
ntnuiet were rcGdent there) to work for t;iem in the faid nthcry^ as vicar 

thcrcufy it 
cntitlfd to tithe in kind of fuch (hare of fiih as afurcf.tid, in c»Ut the faid aett, boats, and other 
^tt ufcd in catching fuch filh| arc in the intetvais of tltc bflilng Icalons 4oufed and kept in th< 
fatift of Mivagifffjr, 
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1766. 3nd to manage the boats and nets, and to allow them for fuch their 
■ '' ■ '■■ fervicc the particular fums agreed to be paid to each of them in 
money, and their proporiionatc (hare of the moiety of the filh 
caught in th6 feafon, or an allowance in money for the faracj 
that fuch pcrfciYS bad, after dedt>6Ung their ciurges and expenccj, 
thereby reaped confidcrable clear yearly gain* ; that in the faid parilh 
of Saint Ewe^ fuch of the inhabitants thereof as had been fo hired 
to work in tlie faid fifhery, had always paid, and of right ought to 
pay, by cnflom obferved for time beyond tnemory or othcrwife, 
to the rcflor of Saint Ewe the tithe of fuch thcir^ earnings, and 
had duly accounted with him for the fame ; that from \\m time he 
had been induced into the re6lory, he had conflantly received from 
fuch of hb parifhioners as had been hired to work in the faid 
liflieiyi one full tenth part of all the clear money gotten and earned 
by tbem refpedively in each feafon once in the year, to wit, on 
Chriftmas Day^ or within one month after, until tlie year 17551 at 
and for and in lieii of the tithes of their gains thereby ; that fmce tbit 
time the defendant Mayne and others, who were aU inhabitants 
refiding with their families in Saint Ew£^ had been feverally hired 
by the defendant Dunn and otliers, all of MevagiJJ'ey^ and Mafltr 
Seynorsy to go on board their fifhing vefTels and work in the (aij 
irfhery, and were by agreement to be paid feveral fums of money 
refpe^ively, and to receive feveral quantities of fifli, or an albw- 
ance in money for the fame ; thai in contequence thereof they 
' went on board the faid velTcls, and in the feveral feafons of tb*- 
pilchard £(hery in the faid years, worked in the faid fifhery, and 
Uiereby earned feveral fums of money and quantitiea of fi(h» which, 
19 confequence of the £ud agreement, were paid, delivered, or ac- 
counted for to them, whereby they had made coafidjcrable gaip^ 
the tenth part of which ougbt^ by virtue of the faid cuilom or 
Qtherwife, to have been paid to the plaintifl^ as re£lor of Seuni Ewe^ 
for his tithe of their faid clear earnings and gaint ; that he h^d 
applied to them feverally for a difcovery of the quanium ql their 
clear earnings and gains, and to be fatisfied for the tenth part 
tl>ereof ; but that they load refufed the fame under various pie- 
tences. The bill therefore prayed, that the defendants might bp 
compelled ta come lo an account with the plaiaiyflF focLthe tithes 
10 each of the iaid years ; and that they and U^ defendant Barm 
might: pay to the plaintiff the &U gnaouAt of the iiiid tithes fo with- 
kotden iioxvk him. 

The 
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The dtkndznt Baron admitted, that the plaintifF was redor of i^66. 
Saint Ewe \ that within four miles of the fouthcrn confines of - ■ c 
Saint Ewe^ no part of which extended to the Tea (hore as he 
believed, there were feveral fifliing towns and coves^ whence 
Tellels were yearly employed in the pilchard fifhery ; that the un- 
dertakers of the faid fifhery hired, not only perfons refident in the 
laid fifhing towns, but alfo other perfons from neighbouring pa* 
rifhes, to work for them in the faid fifhery ; that the ufual terms 
were, that the owners of the nets, boats, and other craft, fliouIJ 
have one h^If of the fifh caught, and the men fo hired the other 
half; but that as the men feldom had proper neceffaries for 
cur'mg tlieir (hare of the filh, the fame had been generally paid by 
the rrafc owners, who accounted with and paid the men one 
half of what fuch (hare fold for when cured. The defendant 
further faid, that he had been vicar of Mevagiffey ever fince the 
month of July 1755, and he infified that he was, as fuch, entitled 
to tithes in kind of all fifh caught in the fea and brought into and 
landed within the faid parifh by nets, boats, and other craft, 
wbicb, in the intervals of the fifhing feafon, were houfcd artd kept 
in the laid parifh ; but that as the receiving of fuch tithe-fifb in 
jdnd muft be attended with great trouble, a compofition in money 
had been generally made and paid for the faid tithe in manner 
folkiwing, viz. il. 13 s* 4d. for each feyne ufed therein, in lieu 
of the tithes of the craft-owners* moiety of the pilchards caught, and 
In lieu of the tithes of the men's moiety one penny out of every 
Hulling the faid moiety was fold for, after deduding the incidental 
eipences* He further faid, that at Mevagiffey the lal^puring part 
of the fifhtry had for many years pafl been chiefly done by the 
iohalKtants there, but that When there were not fufficient men, 
tht Ha/fer Seynors hired other men from the adjacent parifhes, 
at foch wages and on fuch terms as were mutually agreed on, but 
that it was generally known and underflood by fuch flrangers fo 
Ured, that the vicar of Mevagijjey was to be paid his tithes in kind, 
or the compofition in lieu thereof. He further faid, that he be- 
lieved that it had been fometimes agreed that the men were to be 
paid their wages in money only, and at other times part in money 
and a greater or lefs Chare of fiOi, according to their ikill or ability ; 
that in the firil cafe the craft-owners had paid the vicar one penny 
out of pvery (hilling for which one half of the frefh or one quarter 
of the cured pilchards fold for ; and that in the lafi cafe the crafts 
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owners and the men had contributed proportionally towards making 
up and paying to the vicar one penny out of every fhilling, which 
half of the frefh or one fourth of the cured pilchards fold for. He 
further faid, that he believed that the vicar of Mevagijfey bad 
never received or claimed, nor did he claim any thing for the tithe 
of the roen*s wages paid in money, but that fuch wages had.beea 
and were duly paid, without any deduflion ; and that if the tithe 
of fuch wages was due to the plaintiff, it was a different tithe from 
that claimed by and paid to the faid defendant ; and he faid, that in 
his apprehenfion it. was totally immaterial to him whether fuch tithe 
was due to the plaintiff or not, he, the faid defendant, having re- 
ceived nothing but what he was entitled to by the cuflom o{ Miva-^ 
gifjey^ cftablilhed by a decree of this court, or by virtue of fuch com- 
pofitioh entered into in confequence thereof. He further faid, that 
he knew nothing of the men who were hired to labour in the pil- 
chard fiihery, he wholly relying on his compofition in money in 
lieu of tithe-filh which was retained by the craft- owners, and by 
them paid to him at the end of every fifhing feafon, or fo foon after 
as the accounts could be made up. He faid, that he did not know 
whether any of the men employed in the faid fifhery were the plain- 
tiff' s parifhioners or not, nor whether the inhabitants of Saint Ewi 
had paid or ought to pay him the tithe in the bill mentioned ; nor 
did he know that any of the perlbns in the bill named had been 
liired in the pilchard fifhery, or how or what they were to be paid 
for the fame ; or whether the tithe of their earnings ought to have 
been paid to the plaintiff, or whether the fame amounted to, &c. ; but 
he infifled that he had a right to receive alt fuch money as had come 
to his hands for compofition for the tithe of pilchards caught and 
brought into Mevagijfey ; and that he was not indebted to the 
plaintiff for any money received by him for or on account of the faid 
tithe-fifh, but that he had a right to receive the fame to his own ufe. 
He further faid, that he believed that the undertakers in the pilchard 
fifhery were owners of the nets, boats, and other craft for takinj 
pilchards ; that the Majier Seynors are, for their greater ikill ir 
filhing, allowed by the undertakers greater wages in money ; anc 
that they command the other perfons who labour in the fifhery 
He alfo faid, that he did not know whether the undertakers o 
their agents deduced from the w^ges in money, or from the monc; 
allowed to the men for their (hare of the fi(h, being parifhionert 
Saint Ewe^ the tenth or any other part of their gains, and pai 
them only nine tenths or any other part, under pretence that the 
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lid already paid the tenth prt to him the defendant. He alfo i766. 

fiudi that he difclaimed any right to tithe from that part of the ■■ 

gains of the perfons employed in the fi(bery which confided of 

DODey ftipulated to be paid to them by the undertakers for their 

work and (kill in the fithery. He infifted, that the vicars of Me^ 

fugijpy^ time out of mind, had been» and that he, as vicar, then 

was well entitled to the tithe in kind of all fiOi caught in the fea 

brought to and landed in the parifli by any perfon whatever, 

with neu, boats, and other craft, which, in the intervals of the 

ifliing (eafon, were houfed and kept there, or to a fatisfaflion 

in lieu thereof ; buthefaid, that he did not claim any other per- 

bnal tithe from the pariOiioners of any other parifh in refpedl of 

fuch fiOi, or of any gain made by them thereby. 

The defendant Smith admitted, that the plaintiff was re£lor 
of St. jEfor, but denied that he was, to his knowledge, entitled to 
tithes arifing from the labour of his parifhioners employed in the 
pilchard fifliery at Meoagijfey ; and he faid that he believed that he 
was not by cuftom fo entitled, for that he yearly received ofierings 
from tbeniy which were paid, as he was informed, in lieu of per- 
fonal titbes«i The defendant fpoke as to the cullom of tithing 
the fifli,^ and admitted, that, in the year 1760, be was mailer of a 
(eyne at Mevagijfey ^ that two other of the defendants were 
hifcd to work the boats belonging thereto ; and that the payments 
weie made according to the cullom fet forth in the other defendants 
anf Iters* 

The other defendants, Mapie and others, being fervants, put 
in their anfwers to the fame effefl: as before mentioned, but hoped 
that they fliould not be obliged to pay tithe for the fame thing 
both to' the plaintiff and the defendant Baron ; but they faid, that 
they believed that the fame belonged to the plaintiff as his right. 

The plaintiff replied to the anfwers of Baron and Smith ; they 
itjoined ; and witnefTes were examined on both (ides ; and upon 
hmring counfel for all parties on t^e 2d inflant, and reading the 
anfwer of Mayne and others ; an order made in this caufe dated 
the aSth of November laft, whereby the plaintiff was at liberty to 
examine Mayne and others, and to read their depofitions at the 
Hearing, faving juft exceptions to the defendants Baron and Smith ; 
the depofition of the defendant R. Mayne^ who had been examined 
parfttant to the faid order; the depofitions of the other de- 
iendants ; feveial depofitions of other witnelfes taken in the faid 
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I766» csufe ; and upon hearing counfel for defendant Baren^ and on 
> ■ ■ reading a decretal order of this courtt dated (he 4th day of Jtilf 
1 7 17, between fFoMriJge^ then vicar of Mevagijfey^ ptaintiflP, and 
Hanna and others, parifhioners of the faid parifh, defend«i\ts; 
and after an obJe£llon had been taken to fuch reading thereof, and 
over-ruled by the court ; and reading the dcpofitions of ieveral^ 
witnefles ; the further confideration of this caufe was adjourned 
over Id the 9th inflani, when the Barons declared they would give 
their opinion on a future day. 
IIS. And now on this day, v/*. i5th of June 1766, Parker C. D. 

fpoke to the following eRe£l : 

The piaintifTby his bill demands a tenth part of the clear gains 
and earnings of his pariQiioners, which he claims by immemorial 
cuftom or orherwife : t)e proves his right to a twelfih part. 

The defendant, Mr. Baron^ infifts upon a right to tithes in kind 
of all fifh caught at (ea, and landed in his pariih by nets, buats, and 
craft houfed and kept in his parifh in the intervals of the (ifliing 
feafons ; but fays, that he has ufually taken a compofition of 
ll. 13s. 4d. from the craft-owners for their half of the fifh, and 
id. out of I s. for the other half of the fill), deducing inci- 
dental expences. 

This is a quedion between the miniflert of thefe two parifliesi 
whether, when the inhabitants of St. Ewe are hired by the inha- 
bitants of Mevagtffey to work in the fiOiery, and are to be paid part 
in money, and aifo to have a (hare of the filh caught, the defendant 
Baron is entitled to tithe in kind of fuch (hare of fi(h^ For if he 
is, he may make what compofition he pleafes for it« 

A decree of this court in Tr. 17 17, obtained by lAu fVolriJgi^ 
the then vicar of Mfvagijpy^ againft Henna and others his pa* 
rilhioners [e) ; and the depofuiot^s of (everal witne(res, that the craft- 
owners have dedufled the compoQtion from the parifhioners of 
St. Ewisy and paid it to the vicar of Mevagijfey^ have been read ta 
proof of the defendant*s claim. 


(f) In this fuit the plaintiff infifled by bis bill, that by cuftom and ufage immemo- 
rial, the plaintiff and his predcceffori had been endowed with, and the plaintiff ousht 
to enjoy the tithes of all pilchards caught at Tea, or brought into and cured in the pa* 
rilh of Migent-.JJ'ty^ and of all other filh caught or brought into the (aid paiifli by way of 
merchandize, or for falc, or othcrwife, in like manner as the plaintiff's predccciforf. 
X>ccrce, that the defendants (hall refpc^ively account for their feveral tithes in kind of 
all pilchards and other B(h whatfocver caught at fea, and brought iato cht {aid paiilh| 
according to the value thereof. 
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On the contrary, it appears by the depofitions of 'John JVad and 1766. 
iicbarJ PeruvfTy that after the decree and whilft Mr. ff^olndgc — — 
coDtinued vicar, they for feveral years received money for their 
wages, and for their fhare of fifh without any dedu6lion for tithes: 
It appears al|p by the depofition of Richard Johriy that Mr. 
ThnHpfen^ the fucceflbr of Mr. fVolridgty when he had received 
Dooey for the tithe of the fhare of fi(h which by contrad belonged 
to the inhabitants of St. Ewe^ he returned it, or paid it over to the 
piaintiffl 

Tithe of fi(h taken in the fea is only due by cuRom. Hollands. 
Hiok, Noy io8. Anon, Cro. Car, 264. And as tithe of fifh taken 
in the fea is nol due without cuflom ; therefore a cuftofiri to pay 
k6 than the tenth part may be good. Sheppard v. Penrojey i Lev. 
179. I Sid. 278. a Keh. 2. Perfonal tithe is the tenth of the 
dear gains of the parifhioner. 2 Injl. 657. Tithe of fifh taken in 
the fea is holden to be a perfonal tithe, i Ro. Abr. 656. M.pL 2. 
And the eleventh feftion of the flatute of 2 & 3 U. 6. c. 13. as 
it imnxedi|te|y follows the provifion for perfonal tithes, feems to 
confirm this opinion. But, fuppofing for argument fake, that this 
be confidered as a cuftomary payment, in the nature, or Iq fatif- 
iifKon of the perfonal tithes, according to that flatute, which takes 
notice of the parifhd upon and towards the fea coafls, the com* 
modities and occupying whereof confifl chiefly in fiQiing, and by 
leafop thereor(as the flatute fpeaks) have ufed to fatisfy their tithes 
by fifh, that is, by rendering a proportion of fifh in fpecie in fatif- 
fiidion of the tithes of their occupation ; now, what is the occu- 
patbn of thefe inhabitants of St* Ewe^ but their perpetual work 
and labour in the fifhery ? and therefore I am of opinion, that 
whatever is paid or rendered in fatisfafiion of the tithes of their 
occupation ought to be paid to the parfon of their own parifh, and 
not the vicar of MevagiJJef ; for otherwife they will be liable to a 
double tithe or payment for theif fliare of fifh. The vicar of 
Mtvoffffiy is undoubtedly entitled to tithes of fifh caught or. taken 
by the nets, boats, and inhabitants of his own parifh, or fome com- 
pofition for them. But his claim of any benefit from the perfpnal 
labour of the inhabitants of St. Eufi could, in my opinion, have no* 
radbnable commencement ; and hit predeceflbrs were fo convinced 
of the unreafonablenefs of it, th^t one of them waved it after he had 
obtained a decree againft his own parifhionen, and the other re« 
<anied| Of {Wd over tc^ Oie plaintiff, what he bad inadvertently 
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1767. affiflanct for the ordering and reforming of the faid pcrfon, ac» 
I. ■ cording to the ilatute of 27 //. 8. d 20. in chat cafe made 

and provided, and confirmed by a (latute of 2 ^ 3 £. 6. c. 13. : 
Thefe are therefore in his Majcfly's name, by virtue of the faid 
fiatute, to will and require you or fome of you, that you forthwith 
attach or caufe to be attached the body of the faid James Owen 
othcrwife Dovajfon^ and him deliver to the keeper of his Majefty's 
gaol for the faid county of Sakp^ there to remain without bail or 
mainprize, until he (hall have found fufficient furety to be bound 
by tecognizance or otherwife before us or fome other jullice of the 
faid county to the ufe of pur fovereign lord the king, to give due 
obedience to the procefs, proceedings, decrees, and fentences of the 
ccclefiaftiral court of Lichfield aforefaid. Hereof fail not at your 
peril. Given under our hands and feals the xfl day of May^ &jc** 

Sir Fktcher Ncrtop and Mr. AJhhurJl on behalf of the defendant, 
infifled, Ib^t this commitment was illegal ; and took feveral ob- 
jections to it : ift. It profefles to be grounded on 27 H. 8. r. 2o. 
%vhich ftatute is confirmed and enlarged by 2 & 3 £• 6. r. 13 : and 
the 32 f/. 8. c, 7. being made in pari materia mud be taken in. 
The *^ contempt, contumacy, or difobedience," mentioned in the 
(irft of thefe ilatutes is explained by the fecond and third of them, 
fo be a contempt or contumacy or difobtdience after fentence. 
There never was an tnfiance in the ecclefialUcal court of a pro- 
ceeding in this way, upon what may be called, mefne procefs. Their 
method is, to decree againft the perfon ; and after fentence, to 
Excommunicate for contumacy in not obeying the fentence : and, 
if the party remains excommunicate for 40 d^ys after publication, a 
writ de excommunicato capiendo is awarded againft him. There is no 
inftance in this court of fuch a proceeding upon the 27 H. 8* c. 20. 
as this is. None of the officers of the court remember fuch a^ 
return to a habeas corpus. And it appears by the fourth fedion of 
this a£l, th^t it was only meant to be temporary. The cafe of the 
King v\ Sanchee and others (/), reported in i LcU Raym. 323. and 

other 


(/) In ihU cafe "SancAee and others, Qu4kers, were cited into the ecclcflaftical coun 
ro anfwcr there upon their fulemn affirnMtion, concerning tithes with-holdea by tfaien 
from the parfoQ of the parifh ; aod for not anfwcring the comroiflary, according to tb< 
ititutc of 27 H. 8. r. 20. certifies their contumacy to two juflices of peace, by whofc 
^parrant they were fcized and cunimitted to prifon ; and being brought by Mal^at €crftn 
into thi-King'i Bcnch^ Mr. Rohttf F.yrt moved, that they might be difcharged, beca^fc 
the new ii^ (7 & S //^ ^.) concerning the aflirmaiiuR of Quakers^ gives the parfon 1 

remedy 
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•therbobks, was argued upon difierent principles : it was argue^^ i?^?* 
that the jurifdidion of the fpiritual court was taken away by - 

7 & 8 ^. 3. c. 34. Thai cafe (hews, that there has been a pro- 
ceeding upon this a£l fo lately as in king fPlUianC^ time \ and the 
r] H. 8. c. 20. was then confidered as being in force. Yet in 
that cafe the fiatutes of 32 H. 8. and 2 & 3 £. 6. were not taken 
into conGderation. If this metlxxl be legal, no writ de excom* 
nmmcaio capiendo will ever be applied for. If they can do it in 
this fummary way, they need not ftay 40 days required by 
2& 3 £• 6. r. 13. § 13. They obferved, that Dr. Bum in his 
Ecdefiafltcal Law^ vol. 2. p. 446. (under the words of 27 //. 8. 
r. 20. ** fliall have power to attach,*') refers to the cafe of ,the 
King V. Sanchet^ in I Ld. Ra^m. 323 \ but feems to have fp^d no 
other cafe of the fame kind. 

2d, The information ought to have been upon oath. A man 
ought not to be deprived of his liberty without an oath* Whereas 
thb commitment is founded ppon the mere certificate of the eccle- 
jaftical jadge. 


resedy to recover fuch tithes by diftrefs, by virtue of a Wiirrant of a juflice of peace; thep, 
vliere a ftatute gives remedy, -the jurifdi^lioii of the fpiritual court is uken away, unl^fs 
ft ht (aved by the fame ftatute, 5 Co. 73 b. Sir W» Jofi. 320. And he cited fcveral fta- 
tates wliere tiie jurifdiAion of {be fpiritual court ^as fuvcd, as 2 3 Biix.. c. \, 1 Elix, 
(.2. Iq the fame manner, in the ftatute againi^ ufury. 3 Inft. 152. a Inft. 657. 
Ami thence he interred, that it was the oj^inion of tbufc p.irii.inients, that the fpiritual 
jinifdidion would have been taken away by thrff a^s, if it had not been faved by 
lli^n.— But per furiauif this lafl: aA feems to be only an accumulative remedy, and not 
to repeal the ad of H. 8. And in many ^afes the common Uw and ecclcAaftical cou>ta 
bvc a concurrent jurifdiAion ; asy if a penfion be payable out of a pai fonage by prt- 
tcripciony the remedy for this is cither in the fpiritual courts or annuity lies for it ac 
common law ; though Ccke fays the contrary in bis 2 Inil. in his comment upon the 
iataic de ciftvmjft&> agotlt. But, where the nature of the offence is altered by a fta- 
ttttei and a new penalty inHided ; theie, after K\\% party has been tried at common \kw^ 
and condemned^ the ecclcfiaitical Cyutt (hall not proceed agaioft him : as, if a man be 
coQvided at common law of having two wivesi or have been adjudged the reputed father 
of a baftard child, ^c 

'■ Bot then NortJkfy took ezceprion to the return^ becaufe it is faid| that Sanckte, fsfe. 
Were imprifuned for contempt in a fuit for detention of tithes or other ecclefiafiicai 
Attics; and it ougjit to appear for which the fuit was, fpecially. For though the fla- 
fPte wbich gives this remedy is in general words, yet in the return the caufe of im« 
^rtlbDment ought to be Certainly exprc0cd» to the end that it may appear to the court, 
thai it was an ecclefiaftical duty for which they are imprifoncd. And of this opinion 
«u tlM whole court, and therefore the Quakers wers difcharged out of cuftody. S, C, 
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*7^7' 3<^> Upon a writ ie txctmmuntchto capienJo, they mail Qiew pre* 
■ cifely, ** that the ccclefiaftical court has jurifdiflion." Now this 

fuit is only alleged to be for tithes and other ecclefiallical dues, 
which, they faid, is not fufficient ; and cited i Ld. Raym. 323. 

4tb9 The jullices ought to have convened the party before 
theai> in order to have afforded him an opportunity of giving fecu- 
lity : but, inftead of that, he was carried diredly to prifon, with- 
out being pe'rmitted to give bail, (which, they faid^ was offered.) 

5th, The certificate is improper, for want of reciting, *< that the 
biOiop was out of the diocefe :" for otberwife the certificate ought 
to have been by the biihop. 

6th, The certificate does not import to be a requeft. The ju- , 
rifdi£lion of the juftices cannot veil without an information and 
requefi : both are neceffary. • And no reque(l# (hall be prefumed. 
The certificate goes no further than that the man did not appear* 

Mr. MontoHy contra^ was Sopped by 

Lord MansfMy who declared himfelf to be very clear upon this 
natter. The ftatute of 27 H. 8. is not repealed. That ftatate, 
and the flatutes of 32 //. 8. and 2 & 3 £. 6. are diverjo intuitu: 
the latter do not mean to repeal the former. The officers of this 
court not remembering any inllance in this court of fuch a return 
to a writ of habeas corpus is nothing at all. It is probable, that 
the perfon attached always gave bail, whenever any fuch cafe hap- 
pened, and did not apply for a habeas corpus at all. As to the pro- 
ceedings in the ecclefiaflical court, there is no reafon to complain 
^ of the manner in which the perfons who claim the tithes have pro- 

ceeded. They have chofeu the eafier, quicker, and cheaper me- 
thod, inflead of taking that which was the mod vexatious, dilatory, 
and expenfive. If the ftatute of 27 H. 8. is not repealed, then 
confider what is the conftrudion of it. The contempt is in non^ 
appearance to the fuit inflituted in the ecclefiaftical court. 
The ccclefiaftical judge has certified this under his feal of office, 
and hath defired the aid and affiftance of the juftices. It is objec«* 
ted, that here is no information upon oath. But why is there need 
of an information upon oath of the proceeding of a court ? Thtf 
ccclefiaftical court are to make information and rcqueft ; and then 
they a»c to have this affiftance from the juftices. As to the form, 
it is " in a certain caufe of fubtrafiion or non-payment of tithes, 
eind other ccclefiaftical rights and emoluments." This is faid to 
be an uncertainty in the demand j and that it may*perhaps be a 
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fuit for demands not within the jurirdi£lion of the ecclenaftical ^^^^• 
court. In the cafe of the King v. Sancheey the court were in the right -— — 
to lay hold of the niceft ohjeAions, circumftanced as that cafe was. 
Bat there, it was exprelTed in the disjun£live ^' tithes or other ec- 
defiaflical duties :*' this is ^* tithes and other, i3c.** So that it 
clearly appears, that the ecclefiaflical court had jurifdidiion in the 
prefent cafe as to the tithes. This feems a much better, eafier, and 
(horter method than the other. This is only a bailable procefs to 
appear and fubmit to the jurifdidibn. It is a demand of a few 
fliiliiDgs ; and the man is no Quaker. Therefore be ought to be 
admitted to bail. 

Taies J. concurred. As to information and requeft being both 

o{ them requifite; here, the jufiices a£led merely minifte- 

rially. The contumacious perfon is to be attached, and to remain 

m ward until he (hall find fufiicient fecurity. The a£l of 27 H. 8. 

oogbt to be taken disjundively, " information or requefi.'* This 

aft relates only to mefne procefs ; and though the firft words are 

" make information and requeft,*' yet in two fubiequent parts of 

it, the words are << fuch information or requeft,*' in the dif- 

junftive* This is a much (horter, ea(ier, and better method pf 

proceeding than that of excommunication : it does not haraTs or 

0[f reis, but only requires giving fecurity. Here is an txprefs re* 

fuefl ftated upon this return ; though perhaps the ecclefiaftical 

judgetmere fending the certificate might well enough be confidered 

aia requeft to give the aid and afTifiance dire£led by the ftatute. 

It lay upon the party attached to offer his bail, if he had a mind to 

give any* Moft clearly, the commitment is legal : the man muft 

give bail. 

Jfion J. fully concurred in omnibus for the reafons already given. 
Afid as to the continuance of the a£l of 27 H. 8. the ftatute of 
2&3 £. 6. exprefsly fays, *^ That not only the faid a3s made in^ 
the biA 27 th and 32d years of the reign of the faid late Henry the 
eighth, concerning the true payment of tithes, and every vticle 
aod branch therein contained, fliall abide and ftand in their full 
flfength and virtue; but alfo, be it further ena^ed, &c." 

Hiwiti}. exprefled fome doubt. He thought that the ftatute 
of 32 H. 8. feems to mean to give the fame remedy to lay impro- 
priatofSy which 27 //. 8. gave to ccclefiaftical perfons. Therefore 
it Icemt conflruflive of 27 //. 8. ; and, confequently, they (hould 
<heboch conftru/ed alike. The ftatute of 2 & 3 £. 6. $ 13. fays, 
that fiiitsfor witbhclding tithes Qiall be in the fpiritual courts only ; 

knd 
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ijf^J* and gives them powej to excommunicate afier fentenCe f6r t\6t 
' ' obeying their fentence. But 32 H. 8. does not gice the fame 

remedy which 27 //. 8. does; unlefs the former be conftruett 
agreeably to the latter : and the latter exprcfsly fays, that •* aper 
definitive fentence," fuch application may be made to thejuflices^ 
(^ 4.) Therefore, he had fome doubt^ whether this is a proper 
proceeding under the 27 //. 8. as it is before a definitive fentence. 
He remarked alfo, that it did not very clearly appear, ** that the 
parties dwelt in the county." Whereas the 27 //. 8. gives the 
jurifdi£lion Only to two juftices of the peace of the /hire where the 
offender dWelleth. Again, the fuit is only generally *• for fub- 
tra£lion of tithes :" but it does not appear that thefe tithes arife! 
within the parijb^ or were due to Jofeph Dixon^ as the reSlor of if. 
Whereas the power of convening the o^ender before the ordinary 
is given to the parfon, vicar,* curate^ or other p»rty aggrieved^ 
and, confequently, fo alfo is the remedy annexed to it, viz. the 
demanding the aid of the juftices of peace. Therefore^ he was 
not fully fatisfied thax the proceeding was to be defended unde^ 
thefiatute 27 H. 8. and wifhed it might be fu^her confidered. 

The court thereupon were abckit to order it to (land over upon 
Mr. J. Hewitt^s doubts ; but Sir F. Norton chofe to give bail then ; 
rather than ri(k being too late for. a motion he intended to make 
againft the juftices for the manner of their a£ling in this affair. 
A recognizance was accordingly taken from the defendant with 
two fureties agreeably to the requiGtions of the flatute ; the prin<« 
cipal being bound in 5 1, and each of the fureties in 50 •• thtf 
vahie of the tithes being very fmall, not exceeding 15 s. Where* 
upon the defendant was difcharged out of cuftody. 

• 

H. 8 Geo. III. A. D. 1768. Scac^ 

Beaumont v. Shilcot. 
Turnips 1^^^^ ^7 ^^ "^^^ ^^ Framden in Suffolk for the tithes {intiral.) 

The defendant in his anfwer faid, that he h^A growing on bis 
lands fome tunilps, which he fevered and gave to his cattle, the 
tithes of which were firft fet out for the plaintiff by throwing out 
. the tenth turnip, but that the plaintiff refufed to take them awayt 
becaufe they were not fet out in heaps ; and that he, the deiendanty 
thereby fuffered greatly in his crop of badey which fucceedied the 
turnips. 
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The bill was difmifled, as to the turnips, with cods. 1768. 

But though this was the e\'cnt of the fuir, yet we mud not haftlly ' 

confidcr this decree as eftablifhing the manner of tithing infifted 
ts^n in the anfwer. For it ihould feem, that it is only where there 
is a paucity of turnips, (as, no doubt, from the terms of the anfwer 
:' there was in this cafe), that this mode of tithing is to be reforted 
to : but that, where the quantities are large enough to admit o£ 
iis being done, the tithe of turnips mud be fet out in heaps. Such 
was certainly the opinion of three of the judges of the court upon 
this cafe, as will appear from the following note, the corre£lnefs of 
which cannot be quedioncd, for it comes from the pen of my Lord 
Ktajon* 
** The queflion was, in what manner (he tithe of turnips was to 
[ be fet out i 

' ParlefC B. — The turnips ought to be fet out in heaps; and 
the parfon is to have every tenth heap. Setting them out by Gngle 
turtiips is liable to fraud, as there may be a great diflercnce in the 
Etc. 

Smjtbe B. — If there be a fufficient quantity to make ten heaps, 
the turnips fliould be fet out in heaps. If only a fmall quantity be 
drawn, then the fair way is, though tithed by (ingle turnips, to put 
every tenth in a heap. If the fmall turnips are put for the parfon^ 
it will be fraud. 

Aiams^. — The parfon is to have the full and fair tenth. There 
*tt tK) particular rule yet laid down for fetting out the tithe of 
toraips. The fetting out fingle turnips is liable to great fraud. 
If a whole field, or whole acre be gathered at one tim-, they may 
wdl be fet out in heaps : bur, if only a few are gathered at a time, 
that method cannot be obfervcd. In that cafe fingle tuinips muft 
be fet out. 
Ptrntt B. Abfcnt.'* 

Tr. 8 Geo. III. A. D. 1768, Scac. 

Gale \. Carpenter. [3 Wood's Deer. 173.] 

J N' this cafe the defendants infifted upon the following modufcs : Modufciof 

iOi That there was, and for lime immemorial had been, a modus in ileu of 

*>''ceruin cuftomary payment of 2s. paid and payable by the oc- lu*pjli^^ 

^eri of inclofcd arable lands lying within Carjion Titbinsr to the '"Pf** ^^ 

^ , "^ * the inclofed 

iflakwi , ,^ , ^Xr... . arable Jandi 

■ "amirt, and 1 f. 6d. tn acre for nneluhcs of the graia reaped on the common-fitld anble 
"""o'lfaaiidc airank. ^ . . • ^ 

VOL. II. . 3 p owners 
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1768. owners or impropriators of the great tithes of the faid tithing, their 
- ■ farmers or leflees, in lieu of the tithes of every acre of fuch arable 

land when fown with corn or grain ; and that fuch modus was, and 
of right ought to be paid and payable on the loth day of OSlober in 
each year, when fuch iaclofed arable lands were fo fown with corn or 
grain. 2d, That there was, and for time immemorial had been, a ■ 
modus or certain cufiomary payment of is. 6d. paid and payable 
by the occupiers of common -field arable lands lying in Corflon 
Tithing to the owners or impropriators of the great tithes of the faid 
tithing, their farmers or lelTces, in lieu of the tithes of every acre 
of fuch common-field arable lands when fown with corn or grain ; 
and that fuch modus was, and of right ought to be paid and payable 
on the faid lotliof O£lober in each year the fame were fo fown with 
corn or grain. 

The court were of opinion, that thcfc modufes were rank ; 
and decreed an account. 

Tiv 8 Geo. III. A. 0.17^8. Scac. 

Bojcawen D. D. v. Rchrts. [3 Wood's Deer. 174.3 

The dean of TjiLL by the plaintiff, as dean and xt&oi o\ the free chapel and 
Cornwall, church of St, Borian^ otherwife Burian^ in the county of 

treat and* Cornwall^ for an account of great and fmall tithes arifing within the 

fmaii liihcs pariflics of St. Levan and Sinnen. 

of the pn- 

rUhes of St. Lcran and St. Sinnen, in the faid deanery, in kind. 

Thedtfend- The defendants .Rtf^^r/ J and //(?//^^ admitted the plaint iflF's title, 

jints fitv 

that they si^d that they were inhabitants in Saint Levan^ within the faid deanery 
«Mi^iihes^ and rcftory ; and averred, that they had duly paid for or fct out 
andthatasto their great tithes ever fince the plaintiff became entitled thereto; 
the follow- but that, as to fmall tithes, that there was, and for time out of 
mgraodufes: j^j^^j j^^j been, a certain cuftomary ycaily payment of is. at Mi- 
for every chaelmas in every year by every occupier of lands within the 
*'ift'e'd*^i*' faid parifti of Saint Levan to the faid dean or leftor for the time 
licuofagift- being, for every fat bullock agifted within tlic faid parifli, in lieu 
of all barren of the tithes of agiflmcnt of barren and unprofitable cattle agifted 
Md tinpro- ypQ^j lands within the faid pariOi : another cuftomary yearly pay- 
tic; . mentof6d. for every cow depafturcd within the faid pari (h, at 
for cvcrJ^^ Michaelmas yearly, to the faid dean and reflor, for and in Ueu of 
cow, in tithes of milk and calves ; and the feveral ancient cuftomary yearly 
viik ai^d ' payments for and in lieu of the feveral titbablc matters following, that 

calves, j^ 
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itofaVy for every Iamb yeaned within the faid paridi, 2d. in lieu 1768. 

of the tithe thereof; id. for evcrv fleece of wool (horn from " 

every ftieep fed and dcpaftured therein, for and in lieu of the tithe id.aflccccj 

of fuch wool yearly renewing therein ; 2 d. for every colt foaled ; ^^* ' ^"^^* 

4(L for every garden in lieu of garden fluff; 4d. for potatoes <icn; 4d. 

lilUin a rid^e in the field for family ufc and not for faie; i d. for rid'^ed for 

aojrfmall quantity of hemp fown cver\' year by every occupier of P'**'^^ w'** 

hods within the faid parifh: which feveral cuflomary payments \^* \^ ^^1 

me due and payable at Mkhaelmas in every year; and alfo that, for tiry of 

tiiDQ beyond memory, 2 d. was due and payable, at Enjler in every ' !*' 

for, for every inhabitant of the age of fixtcen years and upwards, tcrotfcrings'j 

They alfo faid, that they knew not that any tithes had ever been nothing for 

^ pid for hcnsy ducks, ducklings, chickens, turnips, or any kind P^u'^T' 

of garden fluff, or any other tithes, except for honey, pigs, and a^^^^'^i^*? 

gecfe, which had been taken and paid in kind for the mofl part kind, except 

vhen they amounted to a tithable number, but that when they fell and then id. 

Biort of that, t4ierc was a cuflomary paymentjof i d. for every pig * P'^ '*"'* 4 
md three halfpence for every goofe, paid and payable at Michaelmas 
yearly within tlie faid parifh, for and in lieu of the tithe of pigs and 
gecfe which did nor amount to fuch tithablc number as aforefaid. 

The defendant ^^///^/wj and F;r/-^ alfo admitted the plaintiff's The famf 

right under ^ the faid letters patent to the faid deanery and reflorv, fiitcdoi m' 

and to all great and fmall tithes accuflcmcd to be paid, or to fuch ^^"^ ^i*"^ '^^ 
ar.cicnt cuflomary payments as had been paid time out of mind ; 
and after flating that they had paid all their great tithes fnice they 
had been inhabitants of Sinuen^ they inGfted on the faid modufcs 
M latcd in the other defendants anfwer, and put in the like 
anfwcr. 

The plaintiff replied; the defendants rejoined ; and witneffcs were The caufo 

examined on both fides ; and upon hearing counfcl ; and reading ^***^" 

^proofs taken in the r^ufe; and on debate of the matter; tlie Thcmudufe* 

court declared, that the modus of i s. for every fat bullocj; agifltd iocHs*!imi 

wiAin xhc faid feveral pariflies itilieu of the tithes of agiflmcnt of ^'*"*P <^«- 

aUbarrenand unprofitable cattle agifled upon lands withia the faid illegal 4u4 

parifli ; and the modus of i d. for any fmall quantity of hemp fown ^^*^' 

within the faid feveral paiifhes arc feveraily bad in point of law ; 

and ordered the Deputy Remembrancer to take an account of what Tht other 

was due to the plaintiff from the defendants refpeflivelv for the ">°'^"'^» <Ji- 

■ ' ' re^Cil to be 

tithe of agiftment of all barren and unprofitable cattle fed and rccwvfpd. 
a«i&cd by the dcfendaats un the lands by them refpctlively occu- 

3 !• 31 pied 
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1768. pied within tlie faid fcveral parifhcs ; and alfo for the tithe of hemp 
' which had grown on their faid lands refpcftivcly from the com- 

mencement of the time in the hill mentioned; and alio to take an 
account of what was due to the plaintiff from the defendants refpec- 
tivcly for the fevcral other modufcs in iheir faid feveial anfwers men- 
tioned, according to the faid modufcs, during the time aforefaid ; 
and that the faid fcveral accounts (hould he taken with coHs of 
this fuit to the time of filing the replication; the faid colls to be 
taxed by the faid Deputy Remembrancer ; and to be paid by the de- 
fendants to the plaintiff. 

^©fif. But, as theplaintifThad proceeded to the examination of witnefles 

upon the whole of his cafe without accepting the modufes lafl above 
mentioned, which were tendered to him by the defendants in their 
anfwers, and which had been by them proved in evidence in ihi$ 
caufe in their favour, it was oidcred, that there fhould be no 
colls received or paid on cithci (ide in rcfpc£l of fuch examina- 
tion, and the depofitions of vviineflbs taken thereupon, and of 
every other cxpence incurred iu confcquencc of fuch exami- 
nation. 


M. 9 Geo. III. A. D. 1768. Scac. 

IFillis V. Hann, 


TN this cafe the court declare.], that the plaintiff, as vicar of 
Holheach in Lincjhjhirey was entitled by virtue of his endow* 


Horion w. 
3 Wood's 

b.cr. 151. xncnt to the tubes of the agiQnicnt of all fheep kept and depaUured 

V. G.iuld, on the lands in the parifh from the time they were lail fhcared 

I ■** 'A until they were fold off fat, or taken out of the parifh for fale, or 

June iy^2, ' • ' 

s R but any other purpofe, before the next fhearing time. 

'•li-* decree r r 

w not ca- By the endowment, the Bifhop of Lincokiy as impropriate reflor, 

i^ii'Mfon V. was entitled to the tithe of corn, hay, wool, lamb, and flax 

^ W^ 'd' duntaxat ; catera quacunque quandociinque quotiejcunque accidunt^ 

Uccr. \ih. tcrtineant ad portiomm vicari'u 

S P. Smith '^ 

y. Jolmluu. Sujif,! 606. S. P. 


k". 
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M. 9 Geo. III. A.D. 1769. C. B. 

Lord Mansfield v. Chirhe. [5 Durnf. & Eaft. 264. notes.] 

THIS was an aflion upon 2 & -i £. 6. ^•. 17. for n'»t felting out y^,^^<^ * 


tithes. There was a verdit^ for the plaintiff, and on a motion on ti.c ila- 
iiraneve trial the opinion of ihe court was delivered by & 3 E. 6. 

Lord C. T. IFilmQt. — In this cafe there arc many diniculties that ^ n "»••/ 
occur 10 us, and it muft go back to be tried again. The de- tithes h;.d 
tiaraiion only flates that lithes have been paid for 40 years before a„ri"jl!..W^j 
r the making of the aft, but there is no averment that tithes were y>^r» bcfo.« 
p\ablc, and of right ought to be paid, which is the cafe of all the and lUcrc 
Jdarations 1 liave fcen ; and none of ihem reft on the payment (i^n^c of 
only. There was no evidence of tithes ever having been paid at ^^^^T *^^^^ 
all, and that is a prefumption that there was no payment for 40 pid^^t^iii; 
ytui before the (latute ; and then the evidence does not prove the ({;„ t^Hi the 
declaration : but, if the declaration had faid, that tithes ought to P*^«'"'^ 
be paid, another kind of evidence might have been given : there- recover, 
fore, it would be proper to amend the declaration to bring the 
merits before .the court. This feems to beanecelTary averment; for 
thecounfel for the plaintiff fay, if tithes were not paid for 40 )^ars 
before the (latute, yet they ought to have been paid of common 
right, and fhat would have been fuHicient. But it feems to us 
that^hat cannot be the true condrudion of the a6l, for then you 
tnak the laft claufe fignify nothing, and that the 40 years are im- 
material. But it may come out, that tithes within that fiatute 
nmH mean that they were paid within 40 years, or you mufl. ac- 
count why they were not paid ; and then it would fall within the 
vfua! way of pleading thai they arc payable, I do not mean to 
give any pofitive opinion, but only to fuggefl the reafons of the 
court why this cafe fhould be further confidcred. If tithes have 
never been paid, and no reafon can be given why they never were, 
It will be open to another confiderauon. It is fettled that you 
Cannot prefcribe in non dcchnamh againfl a lay- impropriator any 
inore than a pried ; but, though that is fo fettled, yet it is iikewife 
fettled in Roiheram v. FanfimWy that in cafe of a lay-impropriator 
the cafe is open to evidence of prefumption of feverances from the 
"^ry, and fo exempt, as by a grant from the lay-impropriator. I 
^m aware this is the cafe of a college, and they are difahled from 

3 P 3 making 
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making ji grant by J^ E/lz, but before that time they Were at 
liberty to make fuch grants ; and therefore if ii appear that thi$ 
land has never paid, and has been conflantly ploughed, it will be 
open to prcfumption of a grant. 7 here might be force private 
difabhng ftatutes of this college before the difabling (latute that 
prevented them from aliening for more than a particular term : 
for though the difabling flatute of EUzaheth gaVe a power of 
hiaking leafes for particular terms, yet it never meant to enable 
colleges to make longer leafes than their private ftatutes warranted, 
where thev were limited by them. If there are no flatutes (as I 
am informed there are not) then the cafe will be left open to prc- 
fumption [g]^ 


J-^A. 


(p) The above report of this cafe was taken from a note of Mr. juftict BuIUr, The 
f ilbu'ing nccouni of it I have met with in the hand-writing of a vcr)- correft and laboriout 

Juiljjej whofc name 1 am not at liberty to mciuion. fn Lord Mttmfeld and Cfarktf 

F. 8 Gf 3. C. B. it was held by H'ilmot C. J. Cliite r.nd Bntkuijly on a cafe rcferved 
ecTum B.i!hurfi at llic bit York afiixes, (but without any doubt of his) that the words, 
" ai t^:fy h,ive been paid luilhin ^o yean If.f^ie th: jcf,'* o^ight to be conf^iiied, 
«« heiiff the ccwmer.ccmrnt hf the a^isn.*' Ir was fo holdcn by inUrs C. J. in y9t!tleti<m 
irtiW \ . f^/jiety at the Summer A(u«es at Staffer J ly^^ ; which being cited in T*nfim%» 
tr.- AW ''r.^vr before Lord litrtkittgtzn in Chancery, Mr. iV/i// and Mr. YofJte, tie ar- 
tt.rncy .-.mi :..;:cii;.<T gcncnil, and the bar, agreed it the right coniVruition : the plaintiff 
tn p.'.y the ccAs of the non fair. JRx relaticne feniefUh Tcjltr, J. Cculd was abfcnr, 
but aficrwaids told me, that this cafe remained undeteitnincd. BedU \ . Sherman^ C; 
ilrir. i6r. Cm. E.'ix. 60S, 613. Mo. 912. The court granted a new tri.M, and tbe 
Chief 'Ji.p.cCf Qii.e, and Buihurf.^ retraced their firll opinion, and Gttuld J. 9gre«d 
villi il:cm. And C.J. PVilmot delivered the ^opii.ion of the court in M. g Gee. ^, 
i7C8> and faid, that there was no colour to change ihc words of the a(J>, from 40 
^cars before pafTing ir, to 40 years before the bringing of the a6Vion : bur upon the 
tiial upon an ;;mcnded declaration, by inferring, cr cf right cr cuficm ought te have, htc» 
paidt the nuji-yaymcnt, as far as the memory of man can reach, will be evidence of a 
non-payment 40 years before the flatute^ and tiicn thequtrtion Uj>on the trial will be^ 
Whtthcr fuch a non-payment will not put tLe plaintiff upon flic wing, that they ought 
of right to have been p.isd during that fpacc of 40 years, not by faying, that tithes are 
due of cotnmon right, and ihcrtforc ought to have been paid, lut by (hewing fuch a 
reafon for their non-payrociit during the 40 years, as a temporary compofitioo or leafe^ 
(DoiiVc// V Cwrtceny 2. Cre, 453 ) which removes any prcfumption of a legal difcl»aigt 
>fi'hich ruiu with the Und« 
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j| • Charry v. Garland. 
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Mtefltr Aflizes, coram Ward C. B. 8 Mar. 1699. [MS. Ex 
relatione Petri nuper Domini King,] 

T\£BT for tithes of hay and com. Nil debet pleaded. The 
evidence given by the defendant was, that there was a modus : 
fkereupon the plaintiff was nonfuited. 

* Tr. I Geo. IL A. D. 1727. B. R. 

Boughton V. Hujller. [MS. Ex relatione Cap. Juft. Lee.'] 

ruiT in the fpiritual court for tithes of loppings of trees. The 
defendant by his anfwer in that court had alleged, that the 
ti^ were above 20 years growth, and therefore not titbable ; after 
wiucb be moved in B. R. for a prohibition, fuggefting the matter 
contained in his anfwer in the fpiritual court, with ao affidavit of 
the troth of it. 

Per Cur. Denied a prohibition, for the party (hould have pleaded 
this matter in ihe fpiritual court, and have produced an affidavit 
that that court had refufed to receive fuch plea. 2 Ld. Raym, 835, 
Far. 137. 2 In/I. 643. 

♦H. 1 Geo. II. A.D. 1728. B. R. 

Ma/on ▼• Nine. [MS.] 

Cix (hillings and eight-pence paid for every yard of land for tithes 
held a good modus, though the lands are uncertain. 

*H. 9 Geo. IL A.D. 1735. Scac. 

IVhieldon^ Impropriator of the Reflory of Cauldron^ v. Harvey 

and others. [MS.] 

A BILL for all tithes great and fmall. The defendant infified on 

the payment of a modus to the parfon or curate. On tlie 

Hearing it was infilled upon by the counfel for the defendants, that 

the plaintiff, being- a lay-impropriator, ought not only to prove 

himfelf impropriator, but alfo the receipt of tithes in time of 

3 p 4 memory. 
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1768. memory. For> tliough, through indulgence to rcflors, it has been 
~ eftablifhed that tiullum tenipus occur r it legi ant ccclcfiay yet that rule 

does not extend to lay- impropriators. 

Reynolds C. B. Carter and Thcmpfon B. clearly held, that a lay- 
impropriator was entitled to all the favourable prefumptions which 
a reflor is, both with rcfpefl to time and exemptions ; and if he 
proves himfelf impropriator, it will lie on the defendants to prove 
their modus or exemption. 

The modus in this c^fe is bad, becaufeit is in the disjunflive " to 
the parfon or curate," and becaufe any payment to the curate can be 
no bar to the impropriator. 

* Tr. 28 Geo. II. A. D. 1755. Scac. 

Jennings v. Lettis. [MS.] 

jpARKER C. B. (h) — This is a bill by the impropriator of the 
rcflory of BarJkvay in the county of Hertford for the fub- 
tra£)ion of tithes. 

The defendant by his anfwer fays, that he believes the plaintiff ia 
entitled to the greatcft part of the reflory, but not to the whole 
reflory ; for that as to 119 acres of arable land, and 32 acres of 
heath ground, adjoining thereto, he fays, they were always, fincc 
his knowledge of them, reputed to be, and are, lie believes, by 
fomc means, freed or difchargcd from the payment of tithes, or 
otherwife the tithes have been many years fmce granted to the 
owners of the land by the impropriators of the icdlory impropriate, 
fjnce the tithes were made lay fees about 200 years ago ; and ac- 
cording to his knowledge or belief no tithes were paid for the fame 
or any part thereof within th^ memory of man to the impropriatop 
oi the TCtiory oi Barkway^ or his Ic (Tees or farmers for the time 
being : that although the original means or foundation of fucb 


(/I) This jufl^ement was delivered on 4 rc-'icaring of the caufe. On »bc fornccr 
Hearing the couit cffortd the defendant Le/::t an iiTuc tt tjy, whetlier tr.c Unds in 
qucl^ion were vriihin ll.c pariiTi of Barknvayj or ilic lith^Llc i>Uces thereof, in the jid 
year of //. 8. when thera^t of parliament pafTjd for cre^ing the town of fRe\/io:$ into 
a parifli. But the defindant declining to accept that offer, tiu* court dcciced an account 
vith cort>. 

UpoA that Hearing, the defendant's counfrl objcAed, that E. Cheftery Lttti\*% land- 
)otd| ought to have l>een made a pitrty to the fuit \ but tha( obje^ion was over^ruled. 
a ;/Wt Pe<;r. 481. 

difchar£c 
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lifcharge or grant might be loll by length of time, yet as a com- 1768. 
^Gtion in lands, or other fatisfafiion, might have been given to the ■ ■ ■■ 

leQor before the diflblution of monafteries, or the faid tithes might 
bave been alienated for a valuable confideration by thofe under 
nhom the plaintiff claimed, the conflant uninterrupted non-pay- 

m 

nent thereof to the impropriators of the ie£toiy, and the receipts 
given by the occupiers of the lands as far as the iiicmory of man 
could go back, would be evidence of fuch difchurge or alienation ; 
aid therefore he infided, that the plaintiff was not, as impropriator 
of part of the parifh of Barkwayy to have any tithes for the faid lands, 
erpecially as his, the defendant's father had taken the faid lands as free 
and exempted from the payment of tithes to the impropriator, and 
hdoQ that account paid an extraordinary rent for the fame. The 
defendant further faid, that he believed that fo much of the faid 
rcSory as t!ie former owner thereof was entitled to, had been pur- 
chafed by the plaintiff's father; and that at the time of fuch purchafe, 
the vendor, or thofe under whom he claimed, had fold the fame freed 
and difcharged of the faid tithes, and of courfe that he had not paid 
2|iy value for the fame. Pie alfo faid, that no demand had ever 
been made for tithes of the faid lands within the memory of man, 
except by the plaintiff; and he infifted, that after fo great length of 
time it oi^ht to be prefumed that the lands were exempt from the 
pyment of tithes by fome grant thereof, cfpecially as the landlord 
thereof was then lord of the manor of Royjhn^ and thofe under 
^hom be clairned had been fo for many years, and entitled to the 
tithes of the lands within the faid manor, of which the aforefaid 
VRiwere parcel, and the tithes had for many generations belonged 
to the fatpily of the Ckf/lers^ and been conveyed by fines and deeds by 
£»(3)efler the then landlord ; and he infilled on thofe fcttlements, 
"WSj and non-claims as a bar to preclude the plaintiff of his pre- 
tended right to the faid tithes ; and averred, that he lield no other 
1^ in the parifh of Barkwajy except as aforefaid. 

On the part of the plaintiff, there has been read in evidence a 
conveyance in fee of 16th O^ober 1659, from Ellis Crifpe and 
■Mb/j his wife to Sir Edward Chefler of the reftory and parfon- 
%c impropriate of B^rkwayy and of the manor and lordlhip called, 
•nc ReSory, Manor, and Lordfhip of Barkway^ for the confidera- 
tion of 1,4001. and he has derived his title under it. Having 
done that, he relied on his common law right as rc£lor, but made 
^proof of poirelTion or enjoyment. 

Oa 


^ 
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1768. On the part of the defendanf, fevcral deeds, fines, and recorerrci 
- have been read ; and likewife the depofitions of fevenl witncffes ; 

the cffeft of which I fhall prefently confider. 

The firft queflion is, whether the defendant Lettis can prefcribc 
in non decimando againft the plaintiff, a lay-iinptopriator. It is 
admitted, that he cannot fo prefcribe againft an ecclenaftical rec- 
tor : but there is no difference between an ecclefiaftical and a lay 
reftor; becaufe every impropriator derives his title under an eccle- 
fiaftical body; and if the defendant could not have prefcribed 
' againft an ecclefiaftical body before the diffolution of religious 

houfes, he cannot do it here, becaufe a prcfcription could have no 
legal commencement fince the diffoiution of thofe houfes. Bifhop 
of PVincht/ier*% cafe, [fupra 167.) Slade v. Drahfy {fupra 385.) 
Chapman v. Monfon^ {f^P^^ ^790 Corporation (f Bury v. Evans, 
{fupra 757.) Shalhr v. Pennyfathery 21 ft February 1707, 
(I ff^ood'sDtcr. 506.) and Fanjhaw v. More^ [fupra 780.) 

And as to the obfcrvation made upon fome of the cafes cited, 
that they were in favore ccckfia \ I think it but a bad compliment 
to the memory of the judges who determined thofe cafes, and 
were famous for their learning and integrity, to imagine that 
they would overturn legal exemptions contrary to law. and their 
oath, merely ^ for the fake of advancing the revenues of the 
church. But it is unhecefTary for me to dwell longer on this point : 
if anyone dcfircs more fatisfaftion, 1 (hall refer him to Lord 
Chief Baron Ccmyns^s argument in the cafe of T/je Corporation of 
Bury V. EvanSy already cited. 

The fecond queftion is, whether the defendant has fhewn any 
title in Mr. Chefer, his landlord, to the particular tithes which 
be claims ? 

•And I will now confider the efTeft of the fettlcments,. deeds, 
fines, and rccovefies, and of the depofitions of the witncfTes^ 
which have been read as evidence for the defendant. 

And firft, as to the deed of 1615, which is faid to be evidence 
of a feverance of the tithes from the rcflory. It is a covenant, 
that Sir Robert CheflerznA his fon fhould levy a fine of tithes (among 
other general words), and that the conuzecs in the fine (hould 
flrind feifcd of all the tithes and tenths of corn in Mill-field^ alias 
El/fifldy and in Claypit field y then in the occupation of Leonard Ham* 
mond. Sir Robert Cheficr did not execute this deed, though it 
was his cftatc ; but the other panics only executed it. If indeed 

he 
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he had executed it, no fiiie appears to have heen levied, and then 
no ufes could arife. Hole w. Coder! 11^ 3 Z^v. 126. Barringtoh 
V. CrarUf id, 306. Nor is there any evidence to (hew that the tithes 
were then in the occupation oi Leonard Haf/tmond^ fo that this 
deed could have no operation at all» and, confequently, could not 
Bake any feverance. 

The furvey of 161 0, which is the next piece of evidence, men- 
tioni ** Priory land in Barkway Field in the faid county of Hert^ 
fw4^ without the liberty and fheep-walk of the faid priory, yet tithe^ 
free," But what this priory land was, or whether any of the 
Imd (or which tithe is demanded, does not appear. It mentions 
dfo, ** eight acres parcel of the demefne of the faid manor, then in 
the occupation of If llliamThurgan^ formerly demifed to Robert 
Mvkj for 200 years, together with the tithes thereof lying to- 
other in one piece in Barkway Fields with particular abuttings 
md boundings as by the leafe thereof appeareth." The jury of 
the manor have nothing to do to enquire of tithes. 

Thde eight acres and the tithes are the fame which are mentioned 
in the deed of adignment of loth February 1696, (which is next 
produced) from fVilUam Thurgan to Sir Giles AllinghnC But the 
defendant has not by evidence applied the tithes of thefe eight 
icret to any of the tithes demanded by the bill, and in this refpeft 
be faili in making out his landlord's title. 

Hitherto, there does not appear to be any feverance of the 

tithes in quefiion from the reAory. In 1659, Sir Edward Chejler 

pwcbaled the re£lory from Crijpe and his wife. He might, if 

be had pleafed, have given his grandfon Edward Chejler the tithes 

^ well as the lands, which the defendant's landlord claims under 

bim. But what docs he do? By his will in 1660, he gives to 

bit fon Edward by a fecond venter, all his right to the manor, 

'^or}', and parfonagc of Barkway^ which he lately purchafed of 

^Jpe and his wife. And by his will he takes notice, that he had 

■ettled his manor of Royflon^ and divers other lands and heredita« 

'i^ts in truftees in fee. But the deed by which Sir Edward maAt 

^his fettlement is not produced : and this is another inAance of a 

dcfeS in the defendant's landlord's title. By the deed of loth 

'^uguft ib^i^ Robert Edes and the other truAees, reciting that 

Edward Ckcjler^ fon and heir of 'John^ had conveyed the C eAate 

to Edward Cbejler the fecond fon of Sir Edward Chefler^ convey 

to Edward Ckejler the younger, the manor of Reyjlon^ lands, tene^ 

^mifitSf and l^ereditamefits^ which they were required to convey to 

5 him 
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1768. ^^^ ^y ^^^ ^*^^ ^^ ^^' Edward Chejler. Though the words are 

« coinprehciifivc enough to pafs tithes, yet the word " tithes" would 

never have been omitted out of this conveyance, if Sir Edward had 
intended that his grandfon Edward Chcjlcr fhould have the tithes. 

But it is ouje6ted by the defendant's counfcl, that the tithes in 
qucflion were fevered from the reftory antecedently to Sir Edward 
CZ-^/ZiT/'s purchafc in 1659, and if fo, they did nut reunite upon 
the purchafc; and they cited f/^/;/. 192. t Mod. 151. "If lands 
be once fevered from a manor, they can never after become parcel 
of it in reality, though they may in reputation. The reafon ij, 
that a manor, nm(l be time out of mind, and cannot be created 
at this <^dy." Although Sir £\iW;Y/ C/^r/Zfr had both the redory 
aud lands, the unity of pofleflion would not extinguilh them, but 
they would remain in fJJ'e^ 11 Co. 14/7. And I do not fee why 
they may not reunite to the rcflory \ though 1 can find no authority 
that they will do fo. But the true anfwer is, that the defendant'* 
evidence fliews no fcvcrance of the tithes in quedion at the time 
of Sir Edward Chep/sr\ purchafing the re6lory ; which will be alfo 
an anfwer to another objettion, that fuch part of the re6lory only 
pafled to Sir Edward Cbejitr's fon Edward^ as he purchafed from 
Crifpe and his wife, and fo thcfe tithes not appearing to be thea 
fevered would well pafs by the will, 

1 fliall now ftatc the reft of the defendant's evidence, becaufe the 
oKervations 1 (hall make upon it will go to tl.e whole of it. 

I ft Novemier 1700. Deed to make a tenant to \\\q prcecipe^ 
from Robert Ckejhr to Jofeph Bifcoe of the manor of Royjlm^ and 
(among other things) of tithes of the faid Robert defter in Roy/fon^ 
which premifcs Edward Chefler by indenture of releafe purp.rting 
to be a marriage fcttlement, bearing date 8th November 1671, and 
made or intended to be made between Edward Chcjler the younger, 
and Frances Gough and the truftees, conveyed to the ufes therein 
mentioned. But the fettleraent of 1671 is not produced, and 
•what tithes the recital alludes to is quite in the dark. 

Mich, 1 2 /A^. 3. A fine of all and all manner of tithes of corn, 
grain, and hay, arifing out of the manor of RcyJIon^ and Mr. CkeJJei 's 
lands in Rojflon, 

lb Jan. 1702. A fettlemcnt by Robert CheJIer efq. on Catherine 
Davies of the manor of Royjlon and of thcfe tithes. 

16 0^. 1720. A deed to make a tenant to the pracipe of thof? 
tithes. 

AiL'h. 
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Mich. 14 Geo. 2. A fine of thcfe tithes, and in the fame term a i768, 
ttcoverv of them. ■ 

4 May I7J4- A fettlemcnt of thcfe tithes on the prefcnt Mr. 
Chejier^s marriage. 

13 Afar, 1699. A leafc from Sir Charles Cleaver and Dame 
Frames his vife, and Robert Ckejier her fon, to George Lettis^ of a 
tenement and lands in Mill-field and Claypit- fields and alfo of 
all tithes of corn and grain arijing on 26 acres and a half of arable 
land lying difperfedly in the parijh and fields of Royjlon ; eight acres 
part thereof in the poflcflion of James tVortham \ 14 and a half 
acres, other part thereof, in the tenure of Ralph Fletton ; and four 
acresy refidue thereof, in the tenure of Samuel Chandler (except a 
piece of Claypit-hill) for the term of 21 years. 

\2jun. 1728. Counterpart of a leafeof the fame tithes from 
Robert Cheflcr to George Lettis^ except the tithes of arable land irt 
the pofTeflion of Henry Rutherford. 

By the depofitions of the witneffes, it appears that no tithes 
arifing within the m.mor and parifli of Royjlon have been paid to 
the impropriator of Bcirhivoy ; that two parcels of land arc reputed 
Ute and exempt from tithes ; and that defendant Lettish father and 
grandfather have for 40 years and upwards taken tithes or a com- 
pofition for Mr. JTcrthani's eight acres. 

What is the amount of all this evidence r Some of Mr. Chcfler\ 
anccftors have afTumed a power over what they had not, and granted 
thcfe tithes without (hewing a previous conveyance from fome 
per fon who had a right to the reQor)' or to thefe tithes. 

But it is then infilled upon, that from thcfe deeds and the non- 
payment of tithes, a legal exemption or alienation is to be pre- 
iume4r But this is fo far from making out an exemption or title 
in the defendant's landlord to thcfe tithes, that it brings the cafe 
back to a direft non-decimando. And the inftrument or deed of 
exemption or alienation or difcharge ought to be produced. 

But it is then objeflcd, (hall a man be liable to pay tithes, if he 
lofes his deed of difcharge or alienation, fo as not to be ableto give 
any legal evidence of it ? I am afraid he will. But the hardfliip will- 
be the fame in the cafe of a fpiritual reflor as of a lay-impropriator ; 
and yet it feems to be admitted that in fuch a cafe the parilhioner' 
could not defend himfelf againfl the demand of the fpiritual re3or. 
And fmce this has been the ellablifiied rule of law ever (ince the 
cafe of Slade and Drake^ it imports perfons who have fuch inftru- 
ments to preferve them by enroll ment. And this rule of law is 

9 founded 
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1768. founded on the maxim, " Better a partial mifchief than a general 
■' inconvenience ;'* it being more reafonable that Tome owners or oc- 

cupiers of lands which are really difcharged, or the tithes of which 
have been alienated, but the exemptions or alienations are loft or 
deftroyed,^ (hould be fubje6led to the payment of tithes 'it\ a few 
inftancesy than that a general inconvenience (hould be introduced, 
by putting difficulties on impropriators In the recovery of their 
tithes, or raifmg prefumptions of exemptions or alienations againft 
common right. 

It is next objefled, that the plaintiff's right to thefe tithes is 
barred by the fines and non-claim. 

Tb work a bar, the conuzees ouglit to have had the freehold of 
the tithes in them, which they had not ; paries finis nihil habuerunt^ ' 
the re£lory being in thofe, under ytrhom the plaintifif claims, at the 
time of levying the fines. But according to this reafoning, if a 
man (hall withdraw his tithes, levy a fine of them, and five yeart 
pafs, the impropriator will be barred, which would be very incon- 
venient. Every prefcription fuppofes the lofs of feme deed ; but, if 
the prefumption from long pofleffion and enjoyment will not work 
a good difcharge of tithes, how can it give a title to tithes ?^ There 
feems to be as much reafon to produce the deed to make out the 
title to tithes, as to difcharge them. 

As to Mr. WorthanC% eight acres, of which tithes in pernancy 
have been taken by defendant Littis^s father and grandfather, as 
leflees of Mr. Chtjler and his anccftors : I fuppofc, tliat there is a 
proper grant of thofe tithes : but the tithes of thofe lands are not 
now in queftion ; nor will it follow, that becaufe Mr. Chefltr has 
a title to the tithes of Mr. IVorthamh lands, that he has a title to 
the tithes of the other lands. 

The laft queftion is, whether tithes being made lay fees by (he 
9atute of 32 H. 8. f. 7. and the defendant having litigated the 
plaintifTs right to thefe tithes, the court can properly decree an 
account upon the prefent bill? or, whether it ought not to have 
dtceQed fome ifliie, or have left the plaintiff to his remedy at 
law? 

By 32 //. 8. c. 7. § 2. all perfons are required to fet out their 
tithes, and if they do not, they may be fued in the ecclefiaftical 
court for withdrawmg them. By^ 7. titlies are made lay fees, ^d 
if perfons having any efiate of inheritance in them be diffeifed 
tjicreof, they may have remedy in the temporal courts by pr^fcif^ 
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fMnddeti i^fe of novel diffeijin^ Vc. and fines and recoveries may i^gg. 

he levied and fuSered of them. Sedion 8. provides, that the a6l t 

flttll not extend, nor be expounded to give any remedy, caufe of 

adion or fuit in the courts temporal againft any perfon or perfons 

which Qiall refufe or deny to fct out his tithes, or, which ihall 

detain or with-hold them ; but that in all fuch cafes the perfon or 

party, ecclefiafiical or lay^ (hall have remedy in tlie fpiritual court 

according to chat a£k and not otherwife. This is enforced by the 

ftitute of 2 & 3 £. 6. r. 13. In i InJI. 159 a. Lord Coie fays, 

" Tithes in the hands of laymen are temporal inheritances, and 

ihall be accounted aflets, and hufbands Ihall be tenants by the cour- 

tefy of them, and wives endowed of them, and they (hall have other 

incidents belonging to temporal inheritances, only this eccle(iaftical 

quality they have, that the owner or pofTelfor thereof may fue for 

1^ thefubtra3ion of the fame in the ecciefiaftical coprt." Bcfides, it 

fceott that Roj^on was one of the le(rer abbies ; and by the Aatute 

of T] H. 8. c. 28. $ 2. patentees fhall have all fuch aflions, fuits, 

cntrici, and remedies, to all intents and purpofes, as the abbots, 

¥f^'(if%j CsTr. QUght to have had, if there had been no fuppreflfion. 

And this court has a concurrent jurifdi£lion with the ecclefiafiical 

court for fubtraAion of tithes. 

Though the defendant by his aiifwer infills that his landlord has 
^ title to thefe tithes, I think be has made out no fuch title. 

The fame objection to the court's decreeing in thi& cafe an ac- 
count on a bill for fubtraftion of tithes, would hold in all the 
^fes where a difcharge or alienation of tithes from the reflory has 
l)een infifted upon ; and yet the court has decreed an account in 
%uinberle{5 fuch in fiances. 

The qon-paymcnt of thefe tithes to the plaintiff, and thofc under 
whom he claims, is to raife a prefumption in favour of the de- 
fendant : and granting by family fettleroents, and levying fines and 
fuSering recoveries of them, is to firengthen that prefumption. 
Bat flill, the defendant*^ cafe re(b upon prefumption, and will not 
give his laodloid any title to the tithes : and turn his cafe in your 
thoughts as much as you plcafe, it will come to be no more than a 
non^decimatuip. The defendant ought to have fhewn the inftrument 
or deed of difcharge or alienation \ and not having done fo, he has 
fiuled in his defence. 

For ^efe reafons I am of opinion that the decree is right, anj 
ought to be affirmed. 
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II. 9GC0. IIL A. D. 1769. Scac. 

Hul/i V. Mimh, [3 Wood's Deer. 211.] 
•Modurcs fct 'T^H E defendant infifled upon two modufes, the one of 4s. for every 
smkncS. *^^^ ^^ wheat, and the otber of 2s. for every acre of lent coin 

reaped within the ledlory of Appledore in Ketii, The court de- 


clared them to be rank. 


Kinajion v. Clarke. 


Sahp Summer Affizes 1769, conmi Tuies J. [5 Durnf. ^ Eaft, 

265. notes.] 

TN an aflion on the flatutc for not fetting out tithes, }}i/es J. iu 
furaming up to ihe jury, faid, that the fame evidence was ad- 
miHible in this, though a penal ilatutc, as to proof of title, as if it 
had been in eje£lnient : and therefore, as men's deeds and 
evidences were liable to be loft, he (hould confider a length of 
pofleflion and perception of the tithes as fufficient title. But yer, 
as tithes properly lay in grant, he fliould confider twenty or 
thirty years poflcHion as very weak evidence of title unac- 
companied by deeds; but in the prefent cafe the plaintiff produced 
deeds for near a century paft in which ttthe-hay was conveyed ; 
which he held fufficient evidence. And he faid, in an aftion of 
this kind he thought it necefTary to prove perception of tithe in 
kind within 40 years before a£lion brought, analogous to the rea* 
foning of the legiflaturc at the time of making the aft ; which 
mentions, that in order to entitle the plaintiff to the aftion, the 
tithe mull have been paid within 40 years before the making of 
the aft. 

The defendant proved a payment of is. 6d. for about 50 years 
back ; and it appeared that the value of the tithe would not at 
moft have amounted to above 18 s. per annum at this day. This, 
he faid, favoured of a rank modus, and looked more like a con- 
ventional payment : for if it were taken as a modus, it muft have 
fubfifted time out of mind, which was as far back as the time of 
Richard ihe firft ; and at that time is. 6d. was as much as 18s. 
are at this day, and therefore muft have been the full value of 
the tithes. 

And 
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And he thought that this was the only legal adion For the trial 1769. 
of right to tithes. He thought it a fair way of trying it, wherever ■ 
they had been paid within 20 or 30 years ; if they had not, he 
thought it would be hard Co fubje6l the party to a penalty which 
included in the idea of it a wilful and criminal default. 

The plaintiff had a verdiA ; and the finding was 4 s. for the 
fingle value of the tithes (not by way of damages) leaving it to the 
coiiit to treble it (/). 


M. 10 Geo. III. A. D. 1769. Scac. 

i 

Erjkint V. Ruffle and Brewjler^ 

I 'T^HE bill dated, that the plaintiff was collated, inftituted, and 
I indafied into the parifh church of IVickham Saint Paul in 

i the county of E£ex^ and by virtue thereof had become entitled 
( to receive the tithes of corn, grain, hay, wool, lambs, and other 
tithes, IS well great as fmall, arifmg therein ; that the defendants 
I for fome time pad had occupied feveral farms and lands therein, 
k aodhadarifing and growing thereon corn, grain, hay, and other 
titbable matters, the tithe of which they had refufcd to pay ; that 
the defendants had compounded with him for his tithes for three 
]fevs ending at Michaelmas 1765 ; that he had fince pretended 
to fet forth the tithes of milk, eggs, wood, pigeons, lie, but had 
fct forth the fame illegally ; that the defendants had kept cows and 
kep, which had calves, milk, lambs, and wool ; that they had alfo 
ibwi which had pigs ; that they l:ept poultry, which had produced 
foopg ones and eggs ; that they had topt and lopt fcvcral pollards 
<ukI other trees, and had made a number of faggots, bru(h-wood, 
>Qd other wood thereout, which they had burnt and difpofed of; 
dut they had r;it various fields of coin at various times, and fet 
OQt the tithe com in fheavcs and not in treavcs, as they ought to 
. ittve done; and that they had fubtrci£ieJ the tithes of all the faid 
iQuters and things, and had refufed to make him any fatisfa£)ioa 
for the fame. The bill therefore prayed, that the defendants might 
account for all and every the faid tithes, and pay the true and 
juft value thereof; and that the plaintiff's right to the fame might 
IxJcftablilhed. 


Cv Mr. Jafticc BuUer^ from whofo manufcriprs this report was taken, thought it ra< 
^^ * loofe note, and nut mudi to be depended upou. 

^'OL. II. 3 Q^ The 
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I769r The defendants admitted the plaintiff's title, and that he was 

^^ • - indufled into the faitl reftory about A^ay 1762, and was en- 
titled to the tithes of all corn, grain, hay, wool, Iambs, and ail 
the tithes, great and fmall, tenths, ofiiering5, snd other dues and 
duties arifing therein. 

The defendant Ruffle faid, that he had ever fince February 1763 
occupied fFickham Hall Farm^ and Rowls Crofts Farm^ and had fe- 
veral tiihable matters thereon, the tithes whereof in kind the pKiin- 
tiff would have been entitled to, but that he compounded with him 
3t 8j I. los. feramum^ for all his tithes, great and fmall; that 
he had paid the fame to Michaelmas 1765 ; and that therefore the 
plaintiff was not entitled to a difcovery of tithes during that rime ; 
that from Michaelmas 1765 xo, Mich(ielmas i']tf)^ they had reaped, 
cut, and mowed corn, grain, and hay from off the faid lands, but 
fhat, as they had duly fet out the tithes thereof for the plaintiff t(^ 
take away, if he had fo minded, they had nut kept any account 
thereof; that he had, during tlie faid time, kept and depafturec 
on his faid lands twenty cows, from which he had fevcntccn calves 
tjiat the plaintiff had two of them ior the tithes, which were moi — e 
than he was entitled to; and that a full and fair tenth of the mil "i 
during that year was duly fet out for tithes, and the plaiE — 3. 
tiff took it away ; that he alfo kept and dcpaftured thereon fevtz^n 
fcore of wether fliecp and ewes, and two rams; that he had fro- th 
the faid ewes eighty- four lambs ; that he rendered eight of t^kne 
faid lambs for tithes, which the plaintiff fetched away ; and tl^ at 
be had paid 2 s. 6 d. as a fatisfa6lion for the tithe of the remainiK: ~3g 
four lambs', which was more than the tenth of their value ; tl^ at 
he did not fet out his tithe- wool in kind, as they had agreed thm at 
]t (hoUld be fold, and that the plaintiff (faould receive the tenth p^»rt 
of the money, which he accordingly received; that he ha^d 
alfo kept foipe fow5, which had two farrows;^ that the plainc: iff 
liad a pig of each farrow for the tithe ; that he alfo had a pigec^^n- 
houf^ from which he had feverat dozens of pigeons, but that^ as 
they were gcnprally eaten and fpent in his, family, he did not p^y 
fo the plaintiff the tithes thereof; that he had poultry, fruit, g^^* 
den ftiiffi ?^4 wood, for which he paid the plaintiff the full ters<b 
part ; that he had cropped many pollards and boiling trees, but 
that he did not fet out the tithes thereof bec^ufe they were con,^ 
fumed in his houfe as fuel. 

And the defendant further f4id, that it h^s always been ^^^ 
]^u^ ^d pu{loip47 i?Ktb<Hl for tli^ farmers io that neigbbourliX'^ 
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Co begin and proceed to cut and get in their com from time to <17^9* 
tiroe^ as was convenient for them, and as the weather permitted, ' 

and to fet out the tithes of what corn they cut ijrom time to time, 
without waiting till the whole crop in the field was cut down; and 
they infilled, that the plaintiff ought to comply with fuch cuftomary 
method ; becaufe, if the farmers were to wait till fuch field was cut 
down* the com in general mufl neceflarily be many days expofed 
(after being fit to be carried) and thereby remain liable to all the 
hazard and uncertainty of the weather ; by which means the corn 
would be in danger of being fpoiled or greatly damaged ; and in 
a wet and unfettled feafon, in cafe a whole field was to be cut 
down before any part of the corn was to be tithed and carried, if 
tSe fame did not happen to be a very fmall field, all the corn muft 
almoft always be fpoiled: for in inclofed wood-land fields, if wheat 
gets wet after being cut and bound up in the fheaf, every (heaf 
muft be opened' again in order to be dried, which takes up a 
confiderable time, in regard the wind has not the fame power of 
drying in inclofed fields as it has in the lands in open countries : 
and when tbe com is once wet after being fit and ready to be 
carried into the barn, if it does not quickly get dry again, the 
kernels are, apt to grow and fhoot out, and tl)e corn then becomes 
bad and unfit for fale. And the defendants further faid, that they 
apprehended and believed it can never be worth the farmerfs while 
Co begin to carry corn out of the field, until there is fuch a quantity 
cut down, as will make the tithe thereof worth fending for ; and 
that it is feldom the pra3ice to begin to curry the corn out of the 
field until there is fuch or a much larger quantity cut down, unlefs 
it be in very wet unfettled weather, when it is for the benefit of the 
reQor or owner of the tithes for the time being, as well as of the 
£miier, to catch and take hold of every opportunity of carrying and 
getting in the corn. And the defendant Ruffle faid, that on the 
15th and l6cl^ days of Augufl 1766, he ciit down fome more wheat 
in the field called ff^aggons Leys^ about the quantity of five acres» 
and lieft it lying on the gather or gavil, and not tied up in (heaves, 
becaufe it was too wet \ and if the fame had been tied up in (heaves, 
it muft have been untied and opened again, or have been entirely 
fpoiled : that to the heft of his recolledion the plaintiff and fome 
tA his fervants did* between the nth and i8th days of the faid 
month of ife/^tt/? tell the defendant, that the plaintiff would not 
accept tbe (heaves laid out by him for the tithe ; that they were 
not fet out in a legal maimer, and that tbe plaintiff would not 

3 QJl concern, 
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1760. concern hjmfclf with tbero. And the defendant Ruffle further 
- faid, that after the (heaves were cut and bound up, and he wanted 

to have them gathered in in readinefs for loading or treaving (wliether 
.of the two was or ihould be judged mod fuitable to tbe condition the 
corn was then in) his ufual way was to fend a boy to gather the 
{heaves, and leave them with the ftraw-end to the ftraw-end, in feme 
places feven oppofite to feven, in otlicrs nineoppofite to feven or eight, 
but, generally, as near as well could be,' an equal number on each 
fide, that is, on one ridge feven, and upon the next ridge feven 
oppofite ihe other, and fo leave only the furrow between each flraw- 
end ; and in fome pLces the (heaves were laid in parcels in unequal 
numbers oppofite to one another on two ridges with fpaces between 
them from one end of the land to the other end ; in other places 
there were fixty or more laid together for treaving or loadihg ; in 
Other places forty or more; in others twenty or more; and in 
others twelve (heaves or more ; the gathering and colle6ling in 
the {heaves together in thefe unequal numbers being always accord- 
ing as the {heaves happened to lie the moft convenient for their 
being collected together; and the (heaves being fo collefted to- 
gether for treaving or loading, (as was judged nio{l fuitable), the 
gatherer or colledor-in of the (heaves knows nothing of the Iheaf 
that may happen to be the titbe-(heaf ; and when the (heaves were 
gathered together in the manner aforefaid, then came the defen- 
dant's three men and tithed them, beginning at the right-hand 
fide of the gathered (heaves, and ending on the left, by feparating 
every tenth (lieaf by the land from the other nine parts, and telling 
the (heaves as they feparated them, and taking and throwing afide 
every tenth for the tithe, as it happened to come in courfe, of 
whatever (ize the fheaf might happen to be, whether great, mid. 
ling, or fmall ; and when there happen to be any number of fbeaves 
above ten, and under twenty at a place (which frequently happened) 
|hen that quantity of (heaves was accounted and reckoned to the 
next parcel of (heaves, in order to be feparated and tithed as be- 
fore ; fo that at fome places there were two (heaves or nion laid 
put for tbe tithe ; at others three; and at fome other places more ; 
the (ame bfing according to the quantity of (heaves at a place. 

And the defendant Ruffle i\iH\iti faid, that the tithes of all his 
barley and. oats in the field called, Lampilt Fields and his other 
lields, as well in thofe where the plaintiff did accept his tithes, at 
in thofe where he would not accept them, were fet out by the 

fwartb) fave opiy in fucb places where the fwartbs happened to 

Uc 
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lie uneven by being blown about b^ the wind, or any other means, ^ 
or when fome of the parts of the field happened to be of an unequal .. 
ieogth or of an irregular figure ; and then the tithes were fet out 
by meafurxng the length and breadth of the fwarthsor of the ridges 
wbefeon the fame lay, with a poll, and apportioning the tenth 
part of the com for the plaintiff^ and when in fctting out every 
tenth f<Mnb the defendant's fer\'ants came near to the fide of the 
fei'J, and the number of the fwiuths remaining was under ten« 
(iicb number was alfo raeafured by the poll, and the tenth part ap- 
portioned for the plaintifTs tithe *. that this is the ufual and cuf- 
tonaiy method, and is as fair and juft a way of apportioning the 
tenth pait of the corn as can poflibly be ufed. The defendant 
limber infifi^d, that cocking or (Iiocking foft com was never prac- 
tifed by the fsrtper within the faid parifli or the country about it i 
aodtbat the faireQ and mod unexceptionable way of tithing fuck 
com was by fet ting Out every tenth fwarth. 

The plaintiff replied ; the defendant rejoined ; and witnefles 

weie eyaroined on both fides ; and upon hearing counfel feveral 

Ays; and reading the proofs in the caufe ; the plaintiff's counfel 

ob^fled to the reading any evidence taken in this caufe relating 

^ the coftom of tithing in other pariQies, and the court allowed 

theobjefiion. 

Aqd the caufe (landing for the opinion of the Baipns, P(trhr 
C B« on the i6(h of November 1769, faid, 

[i) There is no particular cuftom in this pariQi as to the manner m5. 

Of tithing com and grain, the tithe thereof having been taken in ^ ^^^^ ^ 

lund but once in fifty years, by a Mr. Pemhertsn^ a former rcAor. Kc fet out 

An& the principal qucftion is, whether, according to the law of landing xh 

the land, a whole field mull be cur down before any part of it can "^"^^^ ^^^ 

' ' • oe not ^uu 

be tithed. And though my late brother Clarify in the cafe of A^ou 
V, King and Smith in this court in Hilary term 1748, declared, 
that he had often heard it faid by this court, and particularly by 
Baron Pricf^ that where part of a field is only cut, it cannot hp 


(i)This report of Lord Chief Baron Psrker*% irgument is in qitny pixti imperfed^, 

ifid the applicacion of the Uw he lays down to the fa<Sls of thq.cafe u not always Ihcwn : 

Tlie nnnuiciipt from which it w<<s taken purporting to be no more than txcX^ of the 

Stfdgemcnt which waa delivered. But, as fcvcral parti of this \-cry important judge- 

Keni appear with fuflkient clearnefi, in thefe aorcs^ ' have vcutuicd Co infert liiem. 

f 3 0^3 rcgi!lAily 
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1769. regularly tithed, but the whole field ought to be cut before thi 
— I I ~.m parifliioner begins to tithe ; and fo it is of lands in a coinmon-fieii 
belonging to diflerent parifhioners, the pariihipner cannot cut lia] 
a land and tithe it» but muft cut the whole land before he begin 
fo lithe : and in the cafe of Mather v. HclmwBody 13th Decemht 
1765, [fupra^) this notion was adopted by three of us in th 
abfence of my brother Adams^ (probably by me from my broihe 
darkens reports); yet I cannot find» that there is any decree pro 
duced in which any fuch declaration was made by the court ; anc 
if this do£)rine was Co prevail in its utmofl latitude, it would hi 
extremely inconvenient and prejudicial both to the clergy, lay im- 
propriators, and the parifhioners. And though the plaintifPi 
counfel contend, that this is the general rule of tithing ; yet, where 
the field is fown with the fame or with different forts of corn ox 
grain, and it is ripe at different times, or in cafe of catching wea- 
ther, thefe are exceptions out of the general rule. As to the particular 
quantity of tithe to be fet out, it is variable according to circum- 
ftances: but, in general^ a reafonable quantity ought to be fet 
out; enough, at lead, for a load, where the fize of the field 
will admit of it 1 if it will not, the tithe of the whole field ought 
to be fet out : but this upon the fuppofition that the corn is equally 
ripe. 

But it is abfolutely neceffary, and particularly required by the 
flatute of 2 & 3 £.6. r. 13. that the tirhingroan may have an 
opportunity of feeing that the tithe is fairly fet out. And to that 
efie£tare the cafes oli fVilJm v, Bifbop of Carllfle^ Htb. 107. (and 
fvtpra 279.) and Boughton v. fVrigbt^ Bunb. 186. (and yi(^ni 
658.) , 

Comr'ttha- I^ feems to be very clear that corn is regularly tithabic in the 
Wc in ibe flj^f^ In fyiHins's Anglo-Saxon Laws^ p. 198. it is faid, Dc omni 
wmon& decimagarha Deo dcbita ift^ et ideo reddenda. So in Lidgar. 
V. Langfyt I Sid. 285. titbe of com or grain is to be paid in the 
fiieaf; and if it be the tenth flick or (look, that is by cufiom, and 
may be laid in difcharge of other tithes, as rakings, t^c. In 
Bennet v. Shorhvright^ Cro. EU%. 206. 2 Leon. 107. upon a fug- 
gellion, that they had ufed in the parifti to pay the teiuh (heaf in 
fatisfa£lion of all tithes for corn to the parfon, and that the plain* 
riff fet them out, and the parfon had them ; a prohibition was 
granted. In Bird v. Adams^ Sav* 100. Moore 278. the tenth iheaf 
is the ufual and common courfe of tithipg corn. In Latch. 226 

a cufloirx 
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acuftom to be difcharged of the tithes of odd fhcaves» hccaufc the ^'!^9' 
parifliioncrs ufually took the pains to make the (heaves intofliocks, " 

is good. In Lamb v. Taiterjall in this court after Michatlmas 
1742, [fuprm 778.) it was agreed by the bench and the bar, that 
tithes of corn of common right fhall be paid in the fbeaf and not 
in the (hock ; for if it is in the (hock, it is by cuftom. 

As to the barley and oats, it is infided upon for tlie defendant, Birlcyaw? 

that the tithing of barley and oats by the fwarth is a good manner in c><k>, 

of tithing. But nothing is faid in any printed book of authority, a"^"^^^" 

nor has any manufcript cafe or decree of this or any other court 

been produced for tithing barley or oats in the fwarth. The cafe 

of Grttn V. Hunt^ Cro. EI/z. 702. (and fupra 215.) indeed was 

cited, where, in a prohibition for fuing for the tithes of rakings of 

barley, a prefcription was alleged, to make the barley into cochs^ and 

topay the tenth cock in fati^faftion of the tithes of the barley, and 

of rakings minus vcJuntarie difpeifed. Demurrer, becaufe not 

averred, that the rakings were not minus VQluntaru difperfed. But 

all the court held, that the prefcription was good, and chore needed. 

not any averment ; but that ought to come from the other fide if 

they would. But the true rcafon was, that no tithes were pavable 

for in voluntary rakings. And | am of opinion, that barley and oats 

{called in the pleading^ and proofs foft corn) ought of common 

nght to be tithed in cocks, and that tithing ihem by the fwarth 

ought not to be admitted contrary to the method of tithing fettled 

byla^r. Indeed in counties, as in CV/zit;/?// (mentioned by Mr* 

^flpj]y where barley and oats are reaped and bound up in (heaves^ 

^hcy of neccflity muft be tithed in the flieaf according to the cuflom 

^f ihofe counties. In Bird v, Adamsy AIore2']i. it is holden, 

that the tenth (hcaf of corn or cock of barley or other grain, is 

I 

Dot a fatisfa£lion for more than it is tlie tithe of. So Sounders w 
Taramour^ 1 Ro, Abr, 650. //. 1 1. Again, Woodflmw v. /////, 7r. 
a&3 Geo, 2. C j5. in which I was of counfcl for the plaintifT at 
the afljzes. " It was an aflion on the cafe by the plaintiff, an occU'* 
pier of land in the parifli of Hi^hOJpey in tlie county of Shijird^ 
againft the defendant, the lelFec of the thhe there, for not taking 
away hit tithes, but fuffering them to continue on the plaintiff's 
ground to his damage ; and a cuftom was fet out, thai every oc- 
cupier of land ufed to col left the corn into cocks for thy grciiter 
convenience of carriage, and to fet out every eleventh cock of the 
barley, peas, vetches and oats, with whicli the ground had bean 
Town after the cutting thereof, which it was allegeil the plaintiff 


* , 
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1769. ^^^ done, but the defendant would not carry it away after due 
■ notice, whereby the plaintiff was damnified. There was a vcrdift 

for the plaintiff at the Lent affizes preceding, and the defendant 
moyed in arreft of judgement. The queftion upon (hewing caufe 
waSy whether there was more done by the plaintiff, than he was 
obliged to do of common right, fo as to raife fuch a confideratioD, 
that the defendant (hould be entitled to no more than the eleventh 
* cock inftead of the tenth. It was urged, that the plaintiff, after 
cutting down the corn, coIleQed it into cocks for the greater 
convenience of carriage, which was more than he was obliged to 
do of common right ; and this, it was faid, was a fufficient con« 
^ fideration for fetting out the eleventh cock inflead of the tenth; 
and feveral cafes were cited on both fides. 

Eyre C. J» — The parifhioncr does no more than he is obliged 
to do, and therefore there is no foundation for the cnftom. In the 
cafe oi hay^ he^is only obliged to fet it out in cocks, and is not 
obliged to make it into hay. If the tuflom fails in one part, it is 
void^in the whole. To which the reft of the court agreed, and 
the rule was made abfolute for arrefting judgement." 

Befides, as to fome parts of the barley and oats, they are fet out 
by meafuring the length and breadth of the fwarth without the 
depth ; which is uncertain, and not like the cafe in Hob. 250. that 
in divers places they fet out the tenth acre of wood (landing, and 
fo of grafs ; for there, for aught appeared, the medium might be 
Oqual. 

As to the inconveniencies objefled by the defendants, it is to be 
obferved, from the depofitions of fFiillam Sieadj Mr. Gafcoigne^ 
Mr. Keelingj and others, that the method of gathering (hort corn 
into beaps is well known to hu(bandmen in general, moft con- 
venient for loading, and keeping it from damage by horfes and 
Waggons, and from rain, and that fuch corn is better prepared for 
the ftack when heaped, than when reared, and lefs liable to mow* 
burning. 

But it is objefted by my brother Jdams^ that thefe depofitions 
relate to the courfe of hu(bandry and not to the dthing of foft 
torn. But, in my apprehenfion, it is clear, that where barley andi 
oats arc harvefied by cocking, they mufl, confequently, be tithed 
by the cock, and ndt in tbeffwarth. 

It is further "bbjefled, that^fetting out in the fwarth is a fort of 
cocking. To this I anfwcr, that barley and oats ought to be 

cocked 
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cocl^ed before tithing ; and cocking before loading is not fufficient. 1-769. 
It is tithing by the fork, and bad tithing. • — — — 

As to the demand of tithe of wood, it is infilled that it was burnt 
in the houfe, and no tithe was ever paid for what was burnt in the 
houfe. And in proof of that was cited Goodall v. Perkins^ H. 
hW. 3. [zTiifupra 543.) that wood burnt in a houfe in the parifli 
is exempt from tithe. So Taykr v. Hally AI, 8 ff^. 3. that the 
pariOiioner is not to be charged witli tithe of wood burnt in tlit* 
houfe. JHot v.Hu'is'm the fame term, {andfupra 838.) S. P. So, 
imghton V. IVrighty {fupra 658.), that wood burnt in the houfe or 
nfed for fencing is free from tiihe without a cuflom. But this ex- 
emption for wood cut to burn in the houfe is not of common 
right, but only by fpecial cuflom. So it was holden, in the cafe . 
of Norton V. Fernur^ Cro, Car. 113. (fufraSign,) and it operates 
by way of cuftomary exemption in refpeft of feme fatisfaftion to 
thcpcrfdn, which it lies on the parifliioner to fliew. And that a 
cuAom mud be alleged appears alfo from Dnvdefwell v. H^trher^ 
TV. ilfF. 3. in this court, from DodcTs MSS. (/j Thomas v. 
Duk §f Beaufort^ Scac, 12 Nov. 1726. Wolferjlan v. Bragington^ 
Tr, 20 Gfo, 2. 1746. Hatfield v. Sir Benjamin Rowlings^ after 
HiL 1750. and fFalton v. Tryon^ [f^P^^ ^'^l) ^^ which cafe Lord 
Hgrdwkie favoured me with his own notes, with liberty to have 
then copied. 

As to the tithe of milk, it appears by Wilkins's Anglo-Saxon Laws^ 
(9, 191. that it is due the tenth day ; " J^v/ cajeamfecerit^ det Deo 
iicimum : SI vero non fecerit^ lac decimo die.^* So Dodjon v. Oliver^ 
5i«i. 73. {fupra 623.) the tenth meal of milk is due of common 
right. The like point in Carthew v. Edwards in ihis court, Tr. 
1749. [fupra 826.) This certainly is thc^^moft equal rule of tithing 
milk, though at fome times the parfon will have the advantage, 
aodat other times, tlie parifhioner. In the cafe of Bedle^ reflor 


(OThat cafe ifras as follow? : " Tie plaintiff brought his bill (among other things) 

^ttSax oi Kingkmm ni Oxen, for the titkc of furfc and wood. Upon the defendant's 

^■Nierand hearing the caufe, it appeared to be burnt in the houfe ; and the defendant 

^>*iH(ald generally that no tithe of furfe or wood burnt in the houfe was payable by the 

*"*om of the pariOi, the coort rcfolvcd accordingly, and faid, that, generally fpcaking, 

'^ of wood»burat (hall be paid ; but, if there be a cuflom in the parilh to the contrary, 

^* in «M decimamdn it it good ; and fo the books (hall be intended." f^U Metre 909. 

^ Cmr^ XX 3. X Sid^j^T. i tie, j4t>r. 644. and they difmiiTed the bill quoad that dc* 

•**4. Ihdifihl^%.f<n€ilUr grave. 
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9/ Great Burflead in £jjex^ againji Miller and others ^ %th Tchmarf 
1690, it was bolden, that of common right and without a cuftoni, 
the vicar ought to fetch the tithe-milk. It would iliercfoic be 
very inconvenient if ii was to be fent for twice a- day ; for each 
time there might not be a pint. 

Perrott B, was of opinion that the bill ought to be difmifTed, buC 
DOt with cods, as to the not fetiing out the tiihe of the whole field 
at once ; and that the proper mode of fetting out barley was in 
cocks. 

The bill againft Ruffle was difmiffed as to tithe of wheat m 
Jf^ggon's Leysy Rcwlc Croft^ and Twillage^ and of calves, liay, wool. 
Iamb, pigs, fggs, poultry, apples, milk, wood, and pigeons, without 
cofts : but he was decreed to account for wheat in Lambor Fields 
Sandpit Fieldy and Holder^s Meaxl ; and for barley, oats, and peas, 
in all his lands not accepted by the plamtiff, without cofts. 

The bill againft Brtw/Ier was difmifTed as to milk, wool, lamb, 
pigs, poultr}', apples, pears, and gardcn-ftufT, without cofts: but 
he was ordered to account for wood, ahd oats in Honey- croft ^ not 
accepted by the plaintiff, and for agiftgaent, without cofts. 

With refpeft to zo^^^Smythe B. differed from the other Barons^ 
being of opinion, that each of the parties fliould pay cofts, as to 
the matters decreed againft. them rcfpedlively. 


M. 10 Geo. III. A. D, 1769. Scac. 

IVoiid V. Harrifon. [3 Wood's Deer. 250.] 

'TpHE bill ftated, that about the 1 2th of February 1763, the 
plainiiff" was* prclcnted, inftituted, and induced, into the 
reftor}', parfonagc, and parifti church of Flcmjwortb^ with itf 
rights and appurtenances, in the county of Torh^ and had ever fincc 
been and then was the lawful rcflor and incumbent thereof, and as 
fuch entitled to all tithes, great and fmall, and other ecclcfiaftical 
dues arifing therein and in the tithable places thereof ; that the 
defendants, during the year 1763, occupied divers lands and tene- 
ments in the parilh, and had grown thereon clover ; that the faid 
clover had been, during that year, twice mowed, fevered, and made 

thclh" ''" ^"^^ ^^y * ^^^^ *^^y ^^^^ ^^^ agifted and depaftured barren and un- 
diy ; and profitable cattle; that they had alfo had large quantities of turnips; 
^rniioircT that the tithes of the faid feveral matters had become due to the 
tombs bred plaintiff, and'ouglit to have been paid him in kind, or forac fatif- 


Acuftom 
to pay 4 s. 
for every 
ten lambs 
fattened, 
ft s. for 
every five 
lambs fat- 
tencdy 4d. 
^-picce for 
all under 
live; ;ind 
for^ill above 
fuch five 
a:id under 
ten, 4d. 


SiQi| in lieu of the tithes of fuch Ir.nibj, u void. 
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hBxon made to him for the fame ; but that tliey had rerured either 
ID fct out or pay any tithes, except the tithe of the firft crop of 
clover, or to give him any account of the nature, quantities, or 
values of fuch titbable matters and things. The bill alfo charged^ 
that clover had not been fown and grown immemorially in the 
parilh ; and prayed that the defendants might account for and pay 
the faid tithes. 

The defendants admitted, that the plaintiff was re£lor, an* Acuftom 
entitled to the great and fmall tithes, and other ecclefiaflical dues of 5? "^^^*^ ^^ 
the parifli ; but they infifted, that no tithes of any fecond crop of f-'^^fr into** 
clover in the fame year in the fame parifli had ever, been rendered or of Ihc'tiihes 
paid after the tithes of the firft crop thereof had in the fame vear ®^^''c^<^- 
been made mto hay, and paid to the rector or his farmer, or fatis- « goo<L 
faQion made to him in lieu of the tithes of fuch fecond crop ; 
that no tithes of fuch fecond crop had ever been claimed or 
demanded until htely by the plaintiff; that the occupiers of 
lands within the faid parifli, making at their own expence th« 
dthes of the firft crop of clover into hay in great cocks for the 
nfioff had for time immemorial been accepted, deemed, and taken 
•s and for a fatisfa3ion of tithes of the fecond crop, and had been 
accepted as fuch by the former reSors of the parifli. They further 
iofifted, that the tithes of Iambs were not due or payable in the faid 
parifli in kind,- for that, by an immemorial cuftom therein ufcd and 
approved, the owners of lambs, from time to time lambed or fallen 
in the parifli, or the limits thereof^ had, from time to time, imme- 
Borially paid and ufed, and of right ought to pay to the redor of 
the parifh, or his farmer or tithe-gatherer there for the time being, a 
modus or cuftomary payment in money of 4s. and no more, for 
, every ten lambs depaftured or fattened ; 2 s. and no more for tvery 
five fDch lambs ; 4 d. a piece for all fuch under five ; and for all 
fuch above five, and under ten, 4 d. a-piece, and no more, yearly, 
at the time when the reftor's tithe-gatherer or farmer thereof col- 
kSed the tithe- wool, in lieu of the tithes of fuch lambs ; and for 
ill other Iambs bred within the faid parifli 3 d. and no more, yearly, 
poy^ible as aforefaid, for and in lieu and in fatisfa£lion of the tithes 
of and for all fuch other lambs ; that fuch modufes had, from time 
to time, during all the time aforefaid, been accepted and taken in. 
Iteo and fatisfaftion of fuch tithes by the rc6lor of the parifli, or 
bis farmer or tithe- gatherer, till lately that the fame had been ob- 
jcQed to by the plaintiff, and refufed to be accepted of* They 
further infifted, that by the immemorial cuftom of the faid parifli, 

the 
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17^9* the owners of (heep from time to time fed and wintered therein, 
' and fold before they were clipped, had immemorially paid to the 
re8or, his farmer or tithe-gatherer, a modus of one penny, and n<> 
more, for every fuch flieep yearly at Lady Day^ in lieu of the tithed 
of and for the depafturing and agiftment of all fuch (heep; that fuch 
modus had heen, from time to time during all the faid time, ac« 
cepted and taken for and in lieu and fatisfadion of fuch tithes hf 
the re£lor, his farmer or tithe-gatherer, till lately that the plaintiff 
ohjeQed thereto and ncfufcd to accept the fame. They denied that 
they had fubtra6)ed any tithes whatever whtch were due to the 
plaintiff, fave only as aforefaid, and the faid modofes which the 
plaintiff had refufed to accept ; and they ^erred that they all along 
• /had been and were refpe6lively ready to account with and pay him 
the fame, and that they never had refufed fo to do. 

The plaintiff replied ; the defendants rejoined ; and witncffcs 
were examined on both (Idcs ; and upon hearing counfel on the 
aSth day oijune laft on both fides; and reading the anTvyer and 
feveral depofitions taken in the caufe, the further hearing of the 
caufe was adjourned to this prefent term, to be further heard ami 
argued upon as to thequeilionl of clover and the modus for landbs* 
The caufe came on to be further heard this day ; a nd upon full 
debate of the matter, the court declared, that the modufes alleged 
in the pleadings for Iambs fatted or depaftured are too rank ; and 
therefore ordered the defendant fFilfcn to account with the plaintiff 
for the tithes in kind of all the Iambs and (heep by him fatted and 
depaftured in the pariQi in the year 1763, and fatisfy the plaintiff 
the fame. 

The court further ordered the defendant Harrijon likewife - to 
account for the tithes of agiftment of all barren and unprofitable 
cattle by him fed and depaftured within the paiKh during the faid 
time, and to fatisfy the plaintiff the fame. 
ArabJ. 563. As to the modus for clover, it was argued by Hujfey and Ma^ 
docks on the part of the plaintiff, that it was bad, being laid for" 
clover ; becaufe clover had not been fown in England in any 
quantity fo long as was neceffaiy to fupport a modus for it. 

On the other hand it was contended by Ambler and Robinfon^ that 
it was merely an impropriety of expreffion in laying the modus for 
clover: that if it had been laid for grafs made into hay, it l^d 
been well ^ough ; for though clover might not be fown in any 
quantity at the time when the modus is prefumed to commence, 
yet, being a fpecies of grafti it w^^uld be covered by a modus for 

graft 
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pals generally: chat the court locks to the fubftance of the de- 1769* 

fence, and the true merits of the queftion, without regarding the ' ' ■ 

words of it, and in cafe there is contradiSory evidence, will dired 

m ifluc : that Chapman v. Smith {fupra 847.) before Lord Hard^ 

mcki^ was a much fironger cafe ; becaufe the thing there excepted 

out of the modus was not a fpecies of the genus which was covered 

by the modus ; and yet an ifliie was directed. 

The Barons, having taken time to confider, were of opinion, 

:~ that the modus as laid was not bad ; for though clover was of mo* 

ian date in refpe<Sl of long antiquity ; ycr, as it was a fpecies of 

gn(s, it would have been covered by a general modus for grafs 

made into hay. It was to be confidered only as a ml (lake in the 

txpreilion, and the modus ought to be tried ; and the racher, as 

the defendant mull prove a modus for grafs, in order to fupport 

hig ca(e. An iffue was dire£)ed, not in the words of the anfvver, 

but generally for grafs made into hay : which was done at the in- 

liasce of Mr. Baron Perrott^ who exprefled his apprelienfions, that 

if it was laid for clover, it miglit prejudice the jury upon the 

trial. 

Butitihould feem from the Decree-book, that Mr. if/ii3Zrr is miftaken 
•• to the ternis in which the iflue is conceived, for it appears there 
to have followed the words of the anfwer, and to have been laid 
" for the clover. It was, ^' whether it was the cuAom of the parifh 
df Htmfimrlh in the pleadings mentioned, for time immemorial 
uficd, for the tenants and occupiers of lands lying within the fame 
parifli, at their own expcnce to cut and make tlie firft crop of clover 
frown thereon into hay and great cocks, and to render and pay to 
tht reftor of the faid parifh for the time being, his tenant or farmer, 
the tenth part or tithe of the fecond crop of clover grown upon the 
liiaie lands, and cut and made into hay in the fame year." This 
iffue came on afterwards tcf be tried, but a juror was withdrawn, 
the plaintiff undertaking not to make any demand of the tithe of 
the fecond crop of clover during his incumbency, without 
pnjudice neverthelefs to the quellion, whether fuch tithe was 
due. 


974 CASES. 

^ ' P. lo Geo. III. A.D. 1770. Scac. 

mi/in D. D. V. Ma/tn. [3 Wood's Deer. a8.] 

Aoancimt '-pHE bill flaicd, that the plaintiff, about the 30th of Augyfl 

roiiuoih"' *7^3» ^^^ inflituted and induded vicar of £)r/»//i?r^, othcr- 

Dot lofc the ^jf^ «Jtf/;j/ Nicholas Deptford^ in the county of Kenty and i)ad 

being lithe- thereby become entiiled to all vicarial tithes arifing therein, par* 

^5 **y^^j^_ ticularly to the tithe of the clear profits arifing from any mills; 

iionaiiyufcd ^}^;^^ |he. defendants being diflillers had, during the time the plain- 

jniii. Corn tiff had fccen vicar of the pariih, occupied two mills, one of which 

ground for ^j^^ g ^atcr-mill, and the other a wind-mill ; that the water-mill 

the purpolc$ ▼▼"•"••' » ' 

of diftiiia- yf2L% a very ancient one, and had been formerly ufed as a lead-mill, 
1>erfun not but had fiuce been converted into a corn-mill to grind corn ; that 
'h^^^^'^iih" *'^^ wind-mill had been ereflcd Jbout thirty-two years; that at 
vrherc the i^Qth the faid mills the defendants ground corn into meal for the 
worked, purpofe of diftillation ; that they alfo ground therein barley, rye, 
'hTmUi be P^**^> **"^ other grain, to feed hogs for fale ; that the faid tiO|^ 
Utdy erea- ^ere fed out of the faid pariih ; and that the plaintiff had no profit 
^.^ftiik. therefrom, but of which the defendants made confiderable profit ; 

that he had frequently applied to them for payment of the tithes of 
the faid mills or fome reafonable fatisfadion for the fame ; but 
that they had refufed fo to do, under pretence that the water* 
mill was an ancient mill, and therefore exempt from the payment 
of tithes ; and that no tithe had ever been paid for the fame, except 
from the year 1704 to 1727 ; tliat the vicar for the time being 
had, during the faid interval, made an entry in his book of 1 1. 10 s, 
fer annum^ for the tithe of the faid mill ; and that, during that 
period, it had been worked as a lead-mill : but the plaintiff con* 
tended, that as the account of the payment of tithe for the faid mill 
from 1704 to 1727 was, from the very beginning of the book to 
the day of the then vicar's death, and as the other books prior to 
fuch book were lofl, it was no evidence that no tithes for the faid 
water-mill had been paid before the year 1704. He further faid^ 
that the conftrudlion of the faid water-mill had been greatly altered 
within twenty years then laA paft ; and that not withftanding the faid 
water-mill might have been formerly an ancient corn- mill, yet, as the 
fame was afterwards converted into a lead-mill, fuch converfion ab« 
folutely dcfhoyed any prefcriptive right the defendants might pre- 
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tend to claim of the fald mill being difcharged from the payment I770< 
of tithes : and he exprefsly charged, that as the defendants had made " 
great profits of the faid mills in their way of trade, he was juftly 
entitled to a tenth of the clear profits arifing thertfrom. The bill 
therefore prayed, that the defendants might come to a fair account 
with him for the arrears of tithes then due and owing for the faid 
mills ; and that they might pay fuch arrears, or fome reafonabit 
compofnia^i or fatisfadtion for the fame, and pay the faid tithes for 
the tuture as the fame fhould become due, fo long as he Ihould 
continue vicar of the pariih. 

The defendant M.jfon admitted, that the plaintiff was vicar, and 
entitled to all vicarial tithes arifing in the parifh ; bur, whether to 
the tithe of the clear profits. arifing from any mills therein, he kne^ ' ' 
not; but he faid, that there were fome mills in the parifh iq the 
ttthetof which he was not entitled. He alfo admitted, that the 
defendant Bryant was his partner, and that they had, during the 
time the plaintiff had been vicar, occupied two mills therein, one 
a water-mill arid the other a wind-mill: and he faid, that the water- 
mill was a very ancient one, and had been ufed as a corn-mill from 
time immemorial before the fame or any part thereof was con- 
verted into a lead-mill in the year 1690, at which time only part 
thereof was ufed as a lead-mill, and that the other parr, thence 
down to the prefcnt time, continued to be ufed as a com- mill 
only; and that he had great reafon to believe, that the part of the 
water-mill which was fo ufed as a lead-mill was only continued to 
be fo ufed down to the year 1735 ; but believed, chat it did not 
appear by the books of account of any of the vicars of the parifh, 
either precedent to 1704 or fubfequent to 1727, that any tithe or 
compofition for tithes had been paid for the faid water-mill as a 
lead-mill, nor that any tithes or compofition for tithes whatfoever 
had been at any time paid, either for the faid water-mill as a corn 
mill or the faid wind-mill, or that any thing was due to the plain- 
tilTfor tithes on account of the faid mills. He admitted,, that the 
wind-mill was eredled by his father, and that they had ground 
corn at boih the faid mills into meal for the purpofe of diftillation 
from the time the plaintiff had been vicar ; and that they continued 
fb to do. They denied, that they ground barley, rye, peas, and 
ether grain at both the faid mills to feed hogs with for fale; but 
faid, that they ground fuch forts of grain at the water-mill only ; 
that the hogs were fed in the parifh of Greenwich ; that they never 
Vfcd (heir niills tbaq as afprefaid } that they made do other promts 

or 
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1770. or gains'thereby ; and that they believed the plaintiff was not cn- 
■■■ titled to the tithes thercofi but they fubmitted to the judgement 

of the court. They admitted, that the plaintiff had applied to 
them for payment of tithes of the faid two mills, but faid, that be 
did not demand any particular fum of money for fuch tithes, or 
{jpecify for what particular thing he had made fuch demand ; and that 
they refufed, for the reafons afoiefaid, to pay him any thing on ac- 
count of fucli ^ithes : and he fubmitted to the court, that in regard 
by the plaintiff's own (hewing, it did not appear by the books -of 
account of the profits of the vicarage, then in his cuftody, that 
any tithe had been paid for the water-mill before the year 1704, 
and as he did not produce the other books prior, under a pretence 
that the fame were loll, it was an evidence that no tithes whatfo- 
ever for the faid water-mill were paid before 1704, and alfo by 
rcafon of non-payment of tithes of the faid mill ever fincc 1727^ 
that it ought to be prefumed, that the vicars of the parifh, ever 
fince 1727, had been fo fenfible that no tithes for the mill were 
due) that they had forborn to demand the fame. He denied, that 
. the conftru^lion of the water-mill had been at all altered withia 
twenty years; bat admitted, that feveral gianarics and other build- 
ings had been ere£led ; and fubmitted to the court, whether the 
mill ought to pay tithes to the vicar : and he fct forth the parti- 
cular fpccies and quantity of grain which had been ground there ; 
and fubmitted, whether they ought to difcover the number of hogs 
fed, and the profits which arofe therefrom, or of their didillation ; 
and therefore did demur and objeQ to fuch queflions. 
The defendant Bryc^niy by his guardian, put in the like anfwer. 
The plaintiff replied; the defendants rejoined; and witnefles 
were examined on both fides; and the proofs taken in the caufe were 
read ; and a book, containing entries by Dean Stanhope^ viz. of 
money received for Hair s Lead Mill \ likcwifc o{ H'ilUam Fox 
for Gummon*s Lead Mill^ was alfo read ; and it was admitted, on 
the behalf of the plaintiff, that a the time for which the claim of 
tithe wa« made, and at the filing of the bill, the defendant lived in 
the parilh of Greenwichy and not where the mills were fituated. 
MS. Mr. Comyns argued for the plaintiff. He faid, that the plaintiff 

is entitled to the tithe of both mills ; which tithe by the canon law 
is to be paid by the tenth difh, as a predial tithe. At common law 
indeed there have beeix great differences as to thefe points. It was 
determined in Newte and Chamberlain that it is a perfonal tithe, and 
that the tenth part, after deducing all expences, is to be paid. But 

^ that 
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that was the cafe of a ntw mill. In Buni. 73. Dodjon and Oliver^ I770« 
and Bunb, 183. it feemed then a ^oubt. a P. fFms, 463. Carleton ■■■ 

ind Brightwcll. In Thomas v. Price^ in the Exchequer July 
17591 the defendant was decreed to account as for a perfonal tithe. 

Mr. Huffey for the defendant. — No; tithe was ever paid for corn 
maoufa£lured in the courfe of trade. The grift-mill is an ancient 
mill. The alteration is no extinguifhment or fufpenfion of the 
exemption. Ifthething for which a modus is paid is deftroyed, 
the modus is gone. When a mill is removed from one ftream 10 
anotheri the mill is defiroyed. If there is a modus for a wood, 
aiidtbe wood is deftroyed, the modus is gone. So of a modus for 
a park, when difparked ; unlcfs the modus goes with the ianclt 
ad not with the park. But in Carth. 215. the modus is not de- 
firoyed by the addition of two oew pair of Hones. In the prcfent 
cafe, there was no alteration in the mill ; but part of it was put to 
aDotfaer ufe. The alteration was for the benefit of the parfon, as 
it ground lefs corn. He might ftop working one wheel, and chat 
would not deft roy the exemption. But this being a perfonal tithe 
no titbe is di^e. Or, if it is due, yet the mills not being ufcJ 
for grinding in the comon courfe of a miller, are not liable to tlie 
payment of it. 

As to the firft, the ftatute of £. 6, fays, that no tithe (hall be 
paid, where they are not ufed to be paid. 

[Lord C. B. — The words are» " where they have been paid, or 
of right ought to have been paid."] 

BtfoTC Nnufc ^nd Chamicrlciln there is no decree that ever di^ 
wfled ilie tithe of mills as a perfonal tithe. Since that cafe it 
l*asnever been dcsermined, that an occupier livijig out of tlic pariih 
» to pay to tiie parfoii of the pariih, where the mill flands. The 
Pendant lives in Grfcmuich : it is io ftaicd in the plaintifl 's bill. 
The mill-houfc is not occupied. 

As to the fccond, if the corn be ground for the purpofc of 
trade only, and not ufed by the pciion grinding as corn, but em- 
ployed to fome purpofe of his trade, it is not titijaule. In rliii 
^utc of if r//Vtt// Clerif the word m^Icndinam is very j^'nerijl ; and 
yet it was hqiden to extend only to a gri{l-ri:i!l. Lord C:!<e fiys 
^licrcit is a mill for an art or niiilcry, no titlij is due. 2 do. 523. 
All the cafes apply only to the cafe of millers. No mill ufed in 
) courfe of other trade pays tithe. Why Ihould a diftiller pay ? 
"^ corn goes through fcveral procciRs in the courfe of a diftJlery. 
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1770. The demand of tithe by the ccclcfiaflical law is, drclnhr frwen^ 

' iiium^ dvcima viultura. But it is faid, that this mill is liahle, bc- 
caufc it is a corn-mill. The ufc of the coin ground makes the 
difference : it is not for food. 

2dly, No tithe is due, when the corn is not ground for hire. 
There is no cafe where it iias been paid ; nor any hint in the book$ 
that it is due from a private mill for private ufe. 1 he demand of 
a tenth toll dilli fuppofes grinding for hire, not for one's own home 
confumption or manufatlure. The demand here is for bruifing 
the corn for the Iiogs food or for difliliing : the mill is fo employed 
to fave the labour of a number of men. A brewer grinding his 
malt ought not to be liable. 2 Buljir, DsUy and Davis. The 
ilatute of E. 6. does not allow the examination of the party on 
oath as to perfonal tithes: this court having a concurrent jurif- 
diflion ought not to exceed the rule of the ecclcfiafliral courts. 
There can be no diJlin^lion between the tithe of mills and any 
other peifonal tithes. If the party can be exan)ined upon oath for 
thefc tithes, he may for other perfonal tit lies, and every man will 
be obliged to give an account of his profits in trade to any perfcn 
who may plcyife to call upon him for it. 

iSrtyrr S. J. — The mills are engines for the fattening of hogs, 
and the purpufes oi diflillation. They are mere engines of trade : 
the tithe cannat be aftertained. In hiewtc and Ckamherlain the 
corn had been fold. In Buuh. 174. It is faid by Baron Gilbert^ that 
Eafur oiTorings are a compenfation for perfotial tithes. 

Comyns in reply. — Lord Cohe fays, that tithe is due for /?// miJIf, 
whether new or old. The claufe of the flatutc of £. 6. rcfpetting 
perfonal tithes, does not extend to the tithe of mills. 

[Lord C. B. faid, there are feveial cafes, where it has been 
determined, that a man ir.ay prefcribe in mn-dcciniando for an 
ancient mill.] 

The tithe is due, when the corn is ground. 

[«y/7;j7/v B. faid, that that cannot be; as a perfonal tithe, it 
rnuft be paid at Enfier,'\ 

The defendant is a miller in regard to grinding the corn ; and a 
diftiller as to the confumption. He cannot by afling in a double 
capacity privilege the corn ground. If tithe was once due, the fub- 
fequent ufe can make no alteration. JFa'iton and Lady Mary Tryen 
was fo determined. The quantum may be unceitain until the ac- 
count is liquidated. Cz^fes of other mills are not applicable. 
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By turning a corn mill into a lead-mill the evidence of payment 1770. 
is loft. M 

iWC.B.— The making ufcofonc of the wheels as a lead-mill 
1! only a riifjKfnrion, Lultrfli\ caie, ^ Rep, but how far being a 
pcrfonal tithe, and tiie corn alter it is ground bcinj; ufed for the 
purpofe of diilillatioii, (hall make an alteration, is very important. 
Itisiikewifc a great doubt to whom it i:i to be paid. 

SmfShe B. — The qiiettions arc, as to the ufc of the corn, and to 
whom it is to be paid. 

' hrroti B. — The quefiion is, whether where the mill gririos in a 
(oorfe of manufafiure, and no meal is fold, any lithe is due ? I'he 
rule as to perfonal tithes is, that a profit muil be made of it ; and 
tiiequedion is, whether the profit mufl not be made of it in its 
(piality of corn ? f he Houfc of Lords has not dciermincd, that tliey 
artpnfonal tithes, hut only that they iiiali be payable in the nature 
of pcrfonal tithes. Several bills have been brought for pcrfonal 
tithes, as for tithes of fifii, and yet the defendants have anfwcrcd. 
I At the time of /i. 6. the lithe of mills -was confidered by the canoa 
laws a predial tithe, 'i'he prohibition to the Ordinary not to 
examine the party upon oath could not be luppofcd to extend to this 
fpcries of tithe. 

Afterwards, on Monday^ 28 May 1770, tlie judgement of the 
court was delivered bv 

Parleir C. B. — This is a bill brought by the plaintiff, as vicar ms. 

^Deftford in AVw/, for an account of the tithes of two mills, the 

Mean ancient water-mill, and the otlicr a wind-mill ercdled about 

30 years ago. The cafe upon the pleadings and proofs is, tiiat the 

^fendant Mr. Mff/on and his late paitner,. Mr. 7?/;^/;//, were 

'iHiHers,and ground com into a coarle meal or flower for diflillation^. 

^nd lied hogs with the wafli or grains for fale, and occafionally gave 

felDe of the corn ground to the hogs to keep them forward ; but 

''O profit was made of the mills in any otlier way. The deed of 

^hc 28th of y^'/;•, 17 £/Vz. 1575, defcribcs the water-mill, as 

^^l(ed» The Old Flood Mill in tie pari jh of Dcptf:ird\ and the wit- 

^cflcs on both fules fpeak of it as an ancient mill, yohn Sherwin^ 

^nc of the plaint iff* s witnefTes, fays, that the fouthein wheel of the 

*^lill called. The Tide Mill^ was ufed as a lead-mill 45 years ago ; 

i^nd he and the other witncfRs agree, that it was fo ufed forfomc 

years, until it was afterwards ufed by Mr. Briant^ and then by him 

^nd Mr.Mft/on^ wholly as a corn-milt. It does not appear, that 

^ny tithes liave been paid for tlie aticient mill, except by two entries 
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I '•70. ^^ ^^' ^^^^f^^P^9 * predccelTor of the plaimiff in this vicarage, which 
_.j are, "In 1702, monies received on account of my vicarage of 

** Deptfordy for the tithes of Mr. HaW% lead-mill, 1 1. 10s. 1703, 
** Monies received on account of my vicarage of tViUiam Fox for 
** G^m^^i's mill, il. 10 s." And a terrier was delivered in in 
1 7 13 at the archdeacon *s vifitation mentioning thefe payments. 
It is fworn by the anfwer, that all the com with which the hogs 
were fed, was ground by the water-mill. And though 63 quarters 
of wbrat-meal were fold upon the proclamation for flopping 
dillillation, yet they were fold for lefs than the wheat coll. 

It was admitted at the hearing, that the defendant and bis late 
partner lived in Greenxwchj and never in the parifh of Deptford. 

In Anjell v. Adman^ Tr. 7 fT. 3. 1695, in this court, it was r«- 
folved that of an ancient mill tithes (hould not be paid, for the 
ilatute of Articuli fuper chartas implies that, and the bill was dif- 
roifled. Dodd\ MSS. But, as to the ancient niill, it was objeded 
by the plaintiff's counfel, that by altering the nature and quality of 
the mill, by turning it from a corn-mill into a lead-mill, the pri- 
vilege of exemption from tithes was deftroyed, and could not 
revive by re-converting it into a corn-mill. They cited i BrownL 32. 
" If two fulling-mills be under one roof, and a rate tithe paid for 
the mills, and after you alter thefe mills, and make one a corn- 
mill ; your rate is gone, and you muft pay lithe in kind : or, if you 
have but one pair of ilones in your mill, and pay a rate for them ; 
then, if you put on another pair of ftones, your tithes muft be paid 
in kind."' This is only a note. In Gumble v. Falkin^ham^ 
Carth. 215. the latter part of the cafe in ^rou'u/int; was denied; 
for it was there holden, that a modus is not deftroyed by tlic 
addition of a new pair of ftones. And we are of opinion, that the 
mill is the fubftance and thing exempted, and ufing one of the 
wheels as a lead-mill for a time will not dcftroy the exemption. 
LutireWs cafe in 4 Rep. 86. is a full authority to this purpofe. 
But, if the ancient mill now in queftion had been wholly ufed as a 
lead-mill, it, at moft, could have only amounted to a fufpenfion, till 
It was re-converted into a corn-mill, but not to an extinguiOiment. 
In BrtnurCs caje^ Godb, 194. it was holden by the whole court, that 
if a man hath a modus for hay in Black Acre^ and he fowcth the 
acre fcven years together with corn ; this doth not deftroy the 
modus, but it (hall continue, when it is again made into hay. So 
is Cowper and AndrewSy i Ro, Rep. 121. and Lord Hobari in his 
report of that cafe [fupra 275.) is exprcfs, that though for the time 
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there itere no deer in the park, there could be no vcnifon ac- 1770. 
cording to the modus ; yet the park might be rcflorcd and re- • 

pleniflied at any time, and therefore there could be no cxtin- 
{[uifliment of the modus. Still icfs then could the two in Ranees 
of payment of 30 s. a year to Dr. Stanhope defiroy the exemption 
in the prefent cafe. 

Therefore, as the exemption of the ancient mill is not dcftroycd, 

the only remaining queftion is, whether the plaintiff is entitled to 

any tithe for the com ground at the wind-mill? And this will 

depend upon the feveral points, which have been made by the 

cooDfel on both fides, for the confidferation of the court. 

I think, that the defendant Mafon and his late partner may be 
oonfidercd as millers as well as diftillers ; like the cafe of Hobbi 
and Tsung^ a Sbvw. 167. and Carth. 162. where a Turkey merchant 
was hoiden to exercife the trade of a clothier, who employed cloth- 
workers to make cloth, and dyers to dve it) becaufe he had the 
whole profits of the trade, and the cloth-workers and dyers only 
a£kcd as his fervants. And therefore if any clear profits had beea 
made of the meal or flower ground at this mill, exclulive of the 
trade, I Ihould have thought that tithes would have been due for 
tbem, from the defendant and his late partner. 

But, it was obje£led by the defendant's counfel, that this being a 
demand for perfonal titlies, they are payable to the incumbent of 
Greenwich where the parties lived and heard divine fervice, and 
received the facrament, and not to the vicar of Deptford\ for by 
the ilac.2 & 3 i?. 6. r. 13. § 9. it is enafled, that on refufal to 
pay perfonal tithes it fliall be lawful for the ordinary of the diocefe 
where the party is dwellings to call the fame party before him, and by 
-his difcretion to examine him by all lawful and reafonabl^ means, 
other than by the party's own corporal oath, concerning the true 
payment of the faid perfonal tithes. 

There had been great difference of opinion from time to time 
among the judges, whether the tithe of a mill was a predial or a per- 
fonal tithe; fome holding it to be a predial, and others a perfonal 
tithe. And in the cafe of Kewte v. Chamberlain^ (which was the Su^m 596. 
cafe of a newly-eredted mill), the then Barons of this court lieM it 
to be a predial tithe : but, upon an appeal to the Houfe of Lords, 
their Lordfhips, on the 17th of February 1706, reverfcd the decree, 
and ordered, that the plaintiff (hould recover his tithes of the mill 
in the nature of a perfonal tithe only, (viz.) the tenth part of the 
clear profits of the corn g^und in the mill over and above all 
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I?"©. InciJcnt charges. And as the Lords determined the tithes of a mill 

to be in the nature oF perfonal tithes ; and as, according to L/W- 

wood 195. the right to perfonal tithes is founded on the benefit the 
parilhibner has from hearing divine fervice, and receiving the 
facrament ; fuch tithes (fuppofmg any to be due in this cafe) would 
not be payable to the plainiifF, becaufe the defendant and his late 
partner never dwelt in the plaintiff's parifh, but always in Green* 
wich^ and had thofc fpiritual benefits there. 

It was then argued for the defendants, that Mr. Majon and his late 
partner being concerned in a difiilleryt ground corn only for the 
ufc of their diftillerv, but not to fell it when ground, or until the 
befl part of it was diftilled into fpme fpiritucus liquors, and the 
waih or grains given to hogs for fale ; but that no profit was made 
of it in its flate of meal or flower, and that therefore no tithe was 
due for the corn fo ground. 

Now the profits ariflng from the diftillation and feeding of hogs 
are fo intcrmixt withtlie grill or multure of the corn, tiMt wcdonot 
fee by what medium they can be fcparated, or how we can diflin- 
guifh the quantum of the plaintlfF's fatisfaftion for the grift or mul- 
ture from the profits of the trade, which he ought to have no (hare' 
of upon his prefent demand of tithe of a mill. And the cafe of 
Dolley w Davies^ 2 Buljir. 141. in my apprehcnfion, fhews, that 
the plainlifF is not entitled to tithe for the profits of tlie trade of 
the defendant Mafon and his late partner. That was a libel in the 
fpiritual cburt againfl an inn-keeper at Brifol for the tenth of the 
profits of bis kitcheiit flable, and wine-cellar, and a proliibition 
was granted. Nor is this like the cafe of Neivte v. Chamberlain^ 
where the tithe might be adjufted by the toll which had been takcn» 
deduQing the charges ; for in this cafe there is no toll ; and when 
there is no toll or other profit e.xclufive of trade, there can be no 
tithe. Befides, all the corn with which the hogs were fed, in the 
prefent cafe, was ground at the ancient mill, and fo exempt from 
tithe. 

But in anfwer to this it was faid by the plaintiff's counfcl, that 
the tiihc of a mill becomes due by grinding, or converting the 
corn into meal or flower, and cannot be altered by any fubfequent 
application : for/as, according to the cafe of fFalfcn and Tryon^ 16th 
December 1751, {fupra 827.) Lord Hurdwich held, that the 
converting of a timber-tree into cord-wood would not give it a 
tithable quality ; fo, on the contrary, no fubfequent application of 
the corn after the grinding will exempt it from tithe. But this 
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t^icaJon IS founded on a iniflakcn fiippofition, that the tithe be- J/?^. 
comes due by grinding the corn ; which is not fo : for it was "■ ■' 
lightly obfervcd by the dcfcndani's connfci, that this bcin<x to be 
accoDntcd for in the nature of a perfonal tithe, and ail incident 
thargcs to be dcdufled, it is by the fevcnth feftion of 2 & 3 £. 6, 
to ic accounted for annually at Rafier \ and as the tithe may be 
more or lefs according to the dediittions, it cannot properly be 
fiid to be due until the end of the year, when the balance may be 
adjuiled with certainty, after making thefe dcduflions. 

Jt was then infilled by the defendant's counfel, that no tithe of 
a mill has been paid by (llftillcrs, ftarch-makers, or other traders, 
for the profit made of corn after manufacluring it in tlieir fevcral 
trades: and I agree to what Mr, Juftice D'jdderidge f ys in 2 Ro. 
Jiif> 84. that the ufage of the country ought to be rcfpefled in 
iboTe cafes. 

It was then objcfled by the defendant's counfel, that no mills 
are to pay tithe, but thofe which grind for fale, and not thofe 
that grind for home confumption. 1 lay no ftrefs upon this objec- 
tion, bccaufe the corn ground at this mill was cither ground for 
diftilling it into fpirituous liquors, or for fatting hogs, for fale, 
and not for home confumption. 

Upon the whole, we are all of opinion, that the bill ought to 
^ dirmifFed : bur, as this. is a new cafe, and the plaintiff had a 
probable caufe of fuit, we do not think fit to give cofts. There- 
fore, let the bill be difmiifcd, but without coils. 


Tr. 10 Geo. III. A. D. 1770. Scac. 

ff'alfer v. Flint. [MS.] 

1 Notice 

^ this cafe the compofitions, which tlie defendants had entered K'^«n in the 

into with the plaintiffs for their tithes, ended 2it Michaelmas. ja,'',',V,v ;, 

^^ the January following the plaintiff gave notice that he would Jl^^^'^f''"''^ 

*^ abide by the compofition for the enfuing year; but would have «uf:niM-a 

^»« tithes in kind, or the value thereof, from the Michaelmas pre- fro'llj' Mi-""^ 

<^eding. That being refufed, he brought hU bill for tithes. The j*^;:;;i;^f,',^,. 

Court declared, that the notice given by the plaintiff in yanuary ai.<i, lo ai 

for taking his tithes in kind, diil not avoid the yearly compofition ih/p.^rion 


fuhfifting at the Michaelmas preceding ; and decreed the defendants j.';J',"'j^"* '" 
^*^ account for the current year according to the faiJ co::*«'ofitijn. 
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1770. 

M. II Geo. III. A. D. 1770. Scac* 

Tateman v. Cox \ it e contra. [3 Wood's Deer, 302.] 

np HE bill flared, that the reftory of the parifli of BMon in the 
county of Oxford^ prcvioufly to the dilFolution of the monaftery 
of DorcheJIer^ belonged to and was part of the poflefTions of the 
faid monaftery as a reflory impropriate ; that the faid re£lory com- 
prehended the townfhips of Baldon^ other wife Foot Baldony Saint 
Lawrence Baldon^ Marjb Baldon^ and Little Baldon ; that a chapel 
was ere6led before the diflblutioa of the monaftery in the townfbip 
of Marjh Baldon as a chapel of eafe only to Baldon ; that it was 
ferved by a curate ; that it was prefented to for many years as a 
chapel ; and that it afterwards took the name of a church ; that 
upon the difTolution of the monaftery oi Dorchejler^ the faid im- 
propriate rcflory of Baldon^ including MarJh Baldon^ became 
vefted in the crown ; that H. 8. granted the faid reflory of Baldon 
to Dionyfius Toppes for his life ; that afterwards queen Elizabeth 
granted the reverfion thereof to Hall and his heirs ; that Hall con- 
veyed the fame to Anthony Pollard (the anceflor of the defendant 
Elizabeth Lane) and Philippa his wife ; that in the reign oi Ja. i. 
the faid chapel or townfliip of MarJh Baldon acquired the reputa- 
tion of a pariOi and reflory, and belonged to Lewis Pollard^ grand- 
father of the faid A. Pollard^ as parcel of the original reflory 
of Baldon ; that the faid Lewis Pollard^ in the reign of C. i. fold 
and conveyed the reSory of Baldon^ and alfo the rcftory or reputed 
reflory of MarJh Baldon^ to James JennenSy excepting the tithes 
of Little Baldon ; that the plaintiff, by feveral mefne conveyances 
for feveral years, had been feifcd in fee, and was then owner of 
the impropriate retlory of Baldon^ comprehending Baldon^ other- 
wife Foot Baldon^ i^c, as atorefaid ; that as owner thereof, he was 
entitled to all manner of tithes, both great and fmall, yearly arifing 
in the faid townfliips of MarJh Baldon^ Foot Baldon^ and Saint 
Lawrence Baldon \ that for fome years paft, the defendant Csx had 
occupied a piece of land, called Smitf/s Piece, within the faid im- 
propriate reflory; that he had reaped and gathered therefrom, in 
the year 1766, a quantity of hay, the tithes whereof were due, 
and ought to have been paid to the pladuiff ; that in the faid year 
he had alfo occupied a tenement and land in Foot Baldsn, or Saint 

Lawrence 
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Lawrence BaldQHf and another tenement and land in Marjb BalJcftj 1770. 

all lying difperfed in the common-fields of Bakiony and within the i. 

laid re£lory of Baldm ; that he bad cut therefrom a quantity of 

clover, and carried the fame away, without fetting out the tithei 

thereof; that the greater part of the lands belonging to the town- 

p ihips of Marjh Baldon^ Saint Lawrence Baldoriy and Foot Baldoriy 

I lajr intermixed in the fame common- fields ; that each of the tenants 

tod occupiers of lands in the faid townfhips had, in refpefl of the 

faid lands, common for a certain number of (beep and cows in the 

bid common-fields ; that the faid defendant had fed and dcpallured 

in the faid year, on the faid common-fields, in right of his farm in 

JFoot BaUoNf or Saint Lawrence Baldon^ feveral cows and (heep ; 

that he had had therefrom milk, lambs, and wool, the tithes of which 

ooght to have been fet out and paid to the plaintiff; that in the faid 

townfliip of MarJh Baldon^ within the faid impropriate re£lory of 

BaUon^ there were feyeral pieces of meadow or pafture land, called 

B§tiin*s Clofe^ Chene/s Clofe^ otherwife Hayes^ otherwife Burnt^ 

bwfeOofe^ occupied in 1759 by feveral people; that the tithes of 

cOTDy grain, and hay, yearly arifing in and upon the faid clofes, 

had been, time out of mind, fet out and paid to the perfons from time 

to time entitled to the faid re£)ory impropriate of Baldon\ that the 

tcoants of the faid clofes feverally made hay, and had duly fet out 

Ae tithes thereof for the plaintiff's ufe ; but that the defendant 

(m had entered on the faid clofes, and taken away tlie tithes, anJ 

converted the fame to his own ufe, without making the plaintiff 

any latisfaClion for the fame ; that there was in the faid re£)ory of 

BaUm^ a piece of land, called Knewle, thentofore parcel of the 

£ud common-fields, but for many years then pafl enjoyed in feve- 

lalty, and planted with furze ; that five lays or half acres thereof 

were, in the year 1766, in the occupation of the defendants Lane 

and Bacon ; that they in the faid year gathered therefrom furze, 

and conveyed away the fame withjui fetting out the tithes, though 

the former occupiers had confiantly paid tithes to the plaintiff; 

Uiat the defendant Lane had alfo from the ifl of January 1766 

occupied feveral pieces of land lying within the faid redory, called 

He^tchet Clofct Forty Acres PlecCy and Hatchet Piece ; that he had 

lince that time reaped and gathered therefrom a quantity of bar, 

but had not fet out the tithes thereof ; that the defendant J. Mar' 

Hh occupied a piece of 4and, called Hanging Lands^ for feveral 

years, as tenant to the defendant P, Bacon ; that he had made 

tfaeieon bay ; that he had alfo fed and depaflured cows, flieef , 

6 coltr, 
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1 770, colts, and other tithable caitlc, which had produced milk sttk} 
f calves, wool and lambs, the tithes of all which were due to the 

plainiiff; that he, the plaintifF, had frequently applied to the de- 
fendants to come to an account for the tithes fo by them refpeftively- 
withholden from him, and to make him a fatisfa6lion lor the fame, 
but that they had reftifed fo to do. The bill therefore prayed, 
that the defendants might be compelled, by decree, to come to a 
fair account with the plaintiff for all fuch tithes by them refpeftivcly 
withholdcn or takenasaforefaid,andtomakea fatisfaflion for the fame. 

The plaintifF filed his bill of revivor and fupplemental bill 
againft Sarah CoXy flating, that fV, Cox the defendant had died 
without making him any fatisfadtion for the faid tithes; that he had 
appointed her, his filler, executrix of his will ; that fhe had proved 
the fame, and poffeffed herfelf of his pcrfonal eftate, ^c. ; that 
fhe had fince his death taken up the tithes of hay in BdttlrCs Chfe^ 
and converted the fame to her own ufe; and that fhe had refufed 
to make him any fatisfatlion for the fame; and praying that fhe 
might be decreed to account for the tithes fo fubrra6ied by her 
brother in his life-time. 

The defendants E. Lane and P, Bacon infifted, that the reftorjr 
of Baldon^ otherwife Foot BaUotiy and the redloi y of Marjh Baldon^ 
were two ancient, diflin6), and adjoining parilhes and retlories, 
and in fome parts intermixed with each other ; that the manors 
of Foot Baldon^znd MarJh Bahlon were likewifc ancient and diflinc^ 
manors, and nearly co-extenfive with the faid pariflies ; that the 
reflory of Foot Baldon^ and all the tithes thereof, both great and 
fmall, were, before the diffolution of the monaftcry of Dcrchejler^ 
part of the poirefTions of the faid monaflery, as a redlory im- 
propriate, and comprehended the townfhips of Foot Balden^ Saint 
Lawrence Baldon^ otherwife called BiJhop*s Bahlon^ and Little Balden ; 
and that the reflory or parifh of MarJh Baldon never was comprc- 
hended in the reflory of Baldon, otherwife Foot Baldon ; that in the 
parifh of MarJh Baldon^ otherwife MarJh BaJdington, there was an 
ancient parifh church, which might formerly have been prcfentcd to 
as a chapel having the cure of fouls ; but that the fame never was a 
chapel of eafe to Baldon \ that the faid paiifh of MarJh Baldon had- 
been, long before the reign of James the firff , confidcred as a parifh 
and reSory of itfelf, as appeared by an ancient grant in the third 
year of the reign of Edward the third, and in other deeds and 
ancient rqUs of the courts held at MarJh Baldon^ wherein Richard de 
Alien was called " rpftor of the church of MarJh Baldington j" that 

on 
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en the dilTolution of the xnomRcry of Dorchejfer, the rcflory of '77o- 

BaUiftj or Foot Baldon^ not comprehending Marjb BaJdon^ fave as " 

to a portion of the great tithes tlicreof, became veftcd in the 

crown ; and that A. Pollard and his wife became feifed thereof by 

grant from queen Elizabeth ; that the faid redory and appropriated 

jortions oF the reflory or great tithes of Marjh Baldon afterwards 

came to L. PoUardy who conveyed ihe fame in 1626 to J. Jennens\ 

and that the faid reclory and the faid portions (except fuch of the 

tithes thereof as were excepted or rcfcrved by the faid L. Pollard^ 

w that iiad been fince granted away) had been, by feveral mefne 

conveyances and defcents, llncc veiled in the plaintiff. And they 

denied, that the faid churcii, manor, or eftaie of MarJh Baldon^ had 

ever belonged to L. Pollard \ or that the faid plaintiff was ever 

entitled to all tithes, both great and fmall, within the parifh of 

Marjh Baldon \ and infifted, that the defendant Lane was feifed in 

fee, in her own right, of the manor or lordfhip of Mars Baldon^ 

then lately called MarJh Baldon^ and to feveral farms and mcffuages 

thereto belonging, particularly to a farm known by the name of The 

Manor Farm ; that (he was alfo feifed in fee of tjie advowfon and 

^ght of patronage of, in, and to the redorial and parifh church 

of Marflj Baldon \ that (lie being fo feifed in 1735 prcfented 

«he defendant P. Bacon to the faid rcdory and parifh church ; that 

'*c, being inflituted and inaufted thereto, became entitled to receive 

^H tithes arifing within the faid parifli and the tithable places thereof^ 

^r to fome modus, compofition, or fatisfadion in lieu thereof, fave 

* tad except certain corn tithes, in the proportion of one in fifteen, 

^f and in certain pieces of land parcel of ilie Manor Farm^ con- 

^^ining abont 96 acres, and alfo on certain other lands lying dif- 

I^erfed in the common-fields of Baldon of one in ten, and alfo except 

"^os. per annum which had been conflantly and immemorially paid 

^Tf her in lieu and fatisfaflion of fome other tithes arifmg on the 

faid lands belonging to her. 

The defendant Lane alfo infiflcd, that there were divers ancient 
modufes payable by her to Bacotiy in lieu of the tithes arifing on^ 
certain lands in the faid parifh of MarJh Baldon^ and particularly an 
ancient modus of 14 1, per annum^ which had been immemorially 
paid by her and her anceftors to the rcflors of the faid parifh, in 
iieu of all tithes arifing wiihin the Manor Farm. She alfo in fi fled, 
thaffhe was alfo feifed in fee, or othcrwifc entitled to ccrrain pieces 
of land, called ffaUhelt's Clo/ey Kuowk Piece^ and other lands 

paitly 
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1770* ' partly in the faid parjfh of Marjh Baldon^ and partly to To9t BaUon^ 
I ■■ ■■ formerly part of an eftate called Baldon. 

Both the defendants denied, that the plaintiff was entitled to any 
tithes arifing on the feveral pieces of land called Smith's PiecCf 
Forty Acres Piece^ Battings Clofty of Three AcreSy Chenefs^ otherwife 
Hayesj otherwife Burnthoufe Clofe^ and BattirCs Clofes^ of One Acre^ 
or in Twenty Acres Tenement^ in the occupation of /the defendant 
Cox\ but they admitted, that all the tithes of the other tenensents of 
forty acres in the defendant Cox^s occupation belonged to the 
plaintiff, as lying within the faid re£lory impropriate of Foot BaJJon. 
. They alfo admitted, that the defendant Cox had, during feveral 
years, occupied Smith* s Meadow and the Twenty Acres ^ partly in the 
common-fields of Baldon^ and partly inclofed ; and fet forth the 
other lands occupied by other people* 

The defendant Bacon admitted, that the faid fV. Cox^ as his 
tenant, and in his right, took in the faid years the tithes of the 
grafs of the faid meadows ; and denied, that the other occupiers 
had taken away the faid tithes ; but faid, that they were fet out for 
him, and that the tithes of all hay arifing from the faid doles bad 
been cuftomarily, and time out of mind, fet out and taken by him 
and his predeceflbrs. He admitted, that the plaintiff's tenant did in 
1759, but without any right, take away fome hay from Battings 
Clofe^ under pretence of being entitled to the tithe thereof. 

The defendants faid, that they believed that the tenants and oc* 
cupiers of lands in the common-fields belonging to Foot Baldon and 
Marjh Baldon^ had, in refpefi of their faid lands^ right of common 
there for cows and (heep. 

The defendant Bacon infifled, that all tithes arifing from the 
cows or (heep commoncd on the faid fields, in right of lands in the 
parifh of Marjh Baldon^ belonged to him as reSor thereof; hut as 
the faid common-fields had fcarcely ever been full flocked, in order 
to avoid difputes, the fmall tithes arifing therefrom had been ufually 
paid for the whole to the tenants of the tithes of that parifh in which 
the greatefl part of the lands lay. 

The defendants admitted, that there was a piece of heath ground 
lying in the faid parifhes, but belonging to the manor of Marjb 
Baldon^ called The Knowk^ which had been for many years planted 
with furze, and enjoyed in feveralty, and was at certain times com- 
monable to the owners of lands in both parifhes ; and they fub* 
mitted, whether furze growing on commonable heaths vv;as tithable. 

They 
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They denied that they knew, or had heard, that tithes had ever been i ^^o. 
demanded for furze growing thereon till 20 years ago, though they ■■ - . ■ 
admitted the tenants and occupiers thereof had of late years, and did 
dien pay tithes in kind of all furze growing thereon to the plaintiff, 
iiotwithftanding the fame in other pariQies adjoining was not 
e/kemed tithable. 

The defendant Bacon infifted, that if the plaintiff had any 
right to tithes of any part of the faid furze, he had likewife a right 
to all fuch parts as lay within the parifh of Marjh Baldon, He ad- 
milted, that he held five lays or half acres of land in the KnowJe^ 
bdonging to an eftatc in Foot Baldon \ that in 1761 be cut furze 
and iem therefrom, and carried the fame away, without fetting 
OQtthe tithes, and ufed the fame in burning, a kiln of lime for the 
auiare of the lands in Forty-Three Acres Piece^ whereof the plain* 
tiff had itceived a portion of great tithes, and alfo in burning 
kicb for the repairs of the farm-houfe; and he infifted, that it 
was exempt from the payment of tithes, even if furze were other- 
irifc liable; but he denied, that the former owners thereof had 
codbntly paid tithes for the fame. 

The defendants admitted, that there were in Marjh Baldon 

rhc lands called Hatchett Chfe^ Forty Acres Piece^ and Hatchett Fur^ 

^i\ that they had been in the occupation of the defendant Lane 

^^Kt January 1761 ; and that (he had reaped and gathered there- 

ftOffi hay without fetting out the tithe thereof, bccaufe (he infifted, 

^har the hay tithes of the faid Forty Acres Piece were covered by 

^i^faid modus or compofition of 14I. ; and that the Hatchett Piece 

^ Hatchett Qoje were part of Little Baldon eftate, the tithes 

thereof were not purchafed by J. Jennens, They further faid, 

'<^t they believ'ed L. Pollard was in his life-time feifed in fee 

^ iMtle Baldon Farm^ iying intermixed in the faid pari(hes ; and 

i^Glled, that the tithes of that part lying in Marjh Baldon then be- 

'^gcd to him and the minifter or redor thereof ; and that h» 

^oepted out of the fale to the faid J. Jemiens of the faid im- 

P^'opriale re£)ory of Foot Baldon all the tithes whatfocver arifing 

iVoiQ the faid Little Baldon eftate; and that therefore none of the 

^ithei arifing from the faid eftate pafTed by the conveyance. 

The defendant Lane admitted, that Little Baldon eftate was, at 
^^ time of the fal^ and refervation, a freehold eftate of itiheritance; 
^d that the faid Z. Pollard and his heirs, under fuch exception 
^^ refervation, afterwards enjoyed the faid eftate exempt from 
^"« payment of any tithes favc fuch as belonged to the rtdor of 

Marjh 
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1770. Alarjb Baldon in right of that part of the faid eflate which lay 
" " therein; and infided, that fuch part of the faid eftate as was be- 

come veiled in her as heir to him, ought to be held free and exempt 
from the payment of all the tithes, fave as aforefaid. She alfo ii:- 
fifled, that the faid Halchelt Clofe Txndi other the lands pait of the 
faid Little Biildon cUdiXc vefted in her, had been ever Cnce held fiec, 
from tithes fave with rcfpcft to fuch rights as the reflor of 
Marfl) Baldon had to fuch part thcveof as lay in his pari(h» 
and except fuch of the tithes as had been feparated and fold 
therefrom ; and infifted that as no tithes whatfocver, fave 
as aforefaid, had fmce b^en paid to tlic impropriator of the 
rcftory of Foot Baldon^ they were not obliged to difcover, 
whether any were paid to the re6lor of Marjb Baldon \ and, 
that all the fmall tithes in general of Marjh Baldon lands, and all 
the corn and hay tithes arifing therefrom, which had been ufually 
enjoyed by the reflor of Marjh Baldon^ ftill remained due to hioi 
as before the faid fale or exchange of lands. 

The defendant Bacon admitted, that the defendant Martin^ during, 
the faid years, had held the Hanging Lands lying in Marjh Baldon 
by leafe from him, and that fome hay and other tithes arofe there- 
from ; but he infifted that the plaintiff was not entitled to hay, or 
any tithes arifing thereon, except of corn, but that the fame belonged 
to the reflor thereof; that they had conftantly and immcmorially 
been enjoyed by the defendant and his prcdecelfors ;• and that, a$ 
reflor of Marjh- Baldon^ he was entitled to all the fmall tithes, and 
alfo to certain portions or parcels of the great tithes arifing therein, 
and alfo to the faid modus or compofition of 14 1. per annum^ in lieu 
of the hay and all fmall tithes, and the greateft part of the corn 
tithes arifing on the Manor Fartn^ and alfo to all hay tithes arif- 
ing within the faid paridi (fave of certain lands held by the plaintiff 
from ^esn's College in Oxfordy called Durham Sees and Spindiers)^ 
and alfo to all other tithes what foe ver, (except fuch parts or por-. 
tionsof the great tithes as had been ufiially held and enjoyed by the 
plaintiff and thofe whofe eftate he had), whether the fame belonged 
to him by the firft endowment of the faid church, or by any fub- 
fcqucnt gift, grant, endowment, prefcription, permiflion, right, title, 
or claim whatfoevcr; that the general and unappropriated part 
of the faid reflory of Marjh Baldon was vefted in him by his 
inftitution and induflion thereto; and that all new tithe arifing 
therein^ whereof no fuflTicicnt enjoyment had been had to fix 

the. 
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die right thereto, belonged to him as general refior of the faid 

priflu 
The defendant! Cox and Martin faid, they held the faid farm and 

iandi u before- mentioned, ^nd put in the like anfwers ; and in* 

£Acd, that the plaintiff was not entitled to (he tithe in kind of hay, 

or anything in iicu thereof; but believed, that the defendant 

Batm^ as re£lor oi Marjb Balaon^ was entitled to all tithes arifing 

on the demefne lands of the manor of Marfb Baldon^ and alfo to 

all manner of fmall tithes, or to feme compofition for the fame ; 

tlMt the Mamr Farm was part of the demefne lands of the faid 

manor ; and that an ancient compofition of 14 1. per annum then was 

and had been yearly paid by the owners of the faid Manor Farm^ 

or their tenants, to the re£lor of Marjh Baldon^ in lieu of all tithes 

ariOog therefrom. 

The defendant Sarah Cox admitted, by her anfwer, her brother's 
death; and that (he was executrix, and had fufficrent affets, if^c. : 
^ad the defendants fet forth the fcveral fpecies of tithes they had 
upori their faid lands. 

The defendants Bacon and Lane filed their crofs-bill again ft 
Taitman^ fetting forth the feveral matters mentioned and infifled 
On in their anfwers to the original and amended bill ; and praying, 
that a trial at law might be dire£led to afcertain the right to the 
tithes claimed by } ateman ; that the conveyance made by Lewis 
P^Uardio fames Jennens of the reflory imprnpiiaieof Foot Baldon 
9nd the faid impropriate tithes of MarJh Baldan particularly de- 
scribed and fet forth in the faid bill ; and alfo the agreements, 
articles, and deeds of exchange of lands, part of Little BuUsn Farm 
^ndof the tithes tliereof, might be produced at fuch trial, and 
Jikewife «t the hearing of the caufe ; that Tateman might be re- 
fifained by injun£lion from proceeding in the mean time againft the 
tenants of the plaintiffs and other inhabitants of the parlfh of MarJb 
£ai/(Mi for the tithable matters in difpute in the faid caufe; and 
that the plaintiffs might be quieted in the poffeffion of their tithei 
according to their refp(£live rights therein ; and particularly that 
the right of the plaintiff Elizabeth Lane miglit be eAablifhed in the 
^Aei of her lands late part of Liitle Baldon Farm^ which had not 
^*en fold or conveyed to James Jennens or to other perfons und^r 
whom Tateman claimed ; and alfo in ail other lands and tithes which 
'^'bccn conveyed to her anccftors in lieu of the faid LittU Baldgn 
*t^es and lands. 
Vol. II. 3 5 Th0 
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1770. The defcncknt Yateman admitted, that EUzaheth Lane had been 
■ ■ feveral years felfed of fome eflaie of freehold of and in the manof 

of Marjb BaUorty and alfo of Hatchett Piece^ Hatchett Chfty the 
Knowky the Great Monk HiU^ and part of Little Monk HiH\ bur 
faidy that he did not know that they were part of Little Balden 
Farm^ excepting Hatchett Piece, which he admitted was part of the 
faid farm. He alfo admitted, that the parifh of BaUon compre- 
hended the feveral townfhlps aforefaid ; that the reflory of the faid 
parifh formerly belonged to the monaftcry of D:rchejhr m the 
county of Oxford \ that afterwards the townfhip of Marjh Baldm^ 
ivhich had a church or chapel, acquiied the reputation of a parifh ; 
that the faid church or chapel was oiiginally endowed by the lord 
of the manor of MarJh Baldon^ who had always prcfented an in- 
cumbent thereto ; that Elizabeth Laue hdd, as lady of the faid 
manor, prcfented the plaintiff Bacon to the faid church or chapel ; 
that he was thereupon inflitutid and induced thereto ; that he 
thereby became entitled to the tifhcs of the Manor Fanny and of 
certain other lands within the falil townHilp, of which the chaplain 
of the faid chapelry was thentoforc endowed ; hut net to all tithes^ 
tenths, and oblations whatfoever, or to fiich tithes as were infifled 
on by the plaintiff Bacon, He infifled, that Lcuis Pcllardy in the 
14th year of the reign of jfanies the firfl, then impropriator of the 
rcftory af all the Baldons^ demifed the fame for 99 years to 
tFiUiam AUen^ by the defcription of " all that re^iory or reflorics, 
parfonage or parfonages, of Foot Baldon^ Saint Lawrence Baldon^ 
and Marjh Baldon^ with the tithes thereof, and three acres of arable 
lands lying in the fields, parcel of the glebe lands of BaJckn^ except 
the tithes of Little Baldon^ and of one tenement, and of one yard 
land in the tenure of P. Shurle; and fucb tithes as had been en- 
joyed by R, Humphreysy clerk, then incumbent of the faid chape! of 
Marftj Baldony for 20 years then pall ;" that he afterwards con- 
veyed the reverfion thereof to James Jennens ; and that he had . 
become entitled to the faid reflorics by a regular courfe of con- 
veyance from the faid James Jcmicns. He alfo infifled, that in 
1293 ^^''''" ^^ ^^ Morey then lord of the manor of MarJh Baldon^ 
prcfented Hugh de Barlington to the chapel of MarJh Baldon\ and 
that it was twice afterwards prcfented ?o as a chapel ; but he ad- 
mitted, that before the diffolution of the monafleiy of DorcheJfeTy 
and fince that time, it had been prefcntcd to us a church ; and that 
MarJb Daldon had been reputed to be a parilh, and the church a parifh 
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cburch» 4nd an ancient reflory in repufation, and had been reputed l77o» 
tobefeparate and dlflinft from Foot Ealdon^ Saint Lawrence BaUon^ ■ 

ixA Little Baldon. He alfo admitted, that the plaintiff ^^t^/i was 
prefented to the cure of Marfl) BMoft^ under the name of the 
reflory and parifh church of Marflf Buldon ; but he infifled, that 
thre was no fuch ancient parifli church as Mur/h Dalddn \ or that 
if there was, that the fame was not a rc£lor\', but only a ward or 
lownfliip with the reflory of Baldon^ tnd a chop^lry belonging to 
B(Mw reflory \ and that he was not reftor of the faid parifh, but 
•nljr curate thereof under him ; and that tlie prcfentations of a 
clerk to the faid church or chapel of Marfl) Bald^jn^ under the name 
ofare61or, were done without the concurrence of the then owner 
of the faid reflory of Baldony and could not deprive him of any 
part of his faid rcSory ; and he claimed the whole tithes of the faid 
pariOi (except fuch titlies within Marfli Baldon as the plaintiff Bacon 
cooMfhew a right to by grant or prefcription), under the words of 
the conveyance from Ltwis Pollard \n 1626, and as a general im- 
propriator thereof. He admitted, that the inhabitants of Marfl) 
Balion had, for many years, baptized their children in the church 
orchap^ of Marfl) Baldon^ and had buried their dead in the chapel 
or church-yard there; but infifted, that fuch privileges were en- 
joyed by other chapel lies to enfc the inhabitants from carrying 
<heir children and dead to the rcflorial church, and was not atiy 
^idence of an indepcndant church or reflory. He alfo admitted, 
"Jat Foot Baldon and Stint Lazvrence BaUon^ with the grcateft part 
^Little Baldon^psid parochirtl rates together, and maintained their 
P^r feparate from Mjrflj Baldon ; and that Marflj Baldon^ with 
^all portions of Little Baldon^ were alfo rated together feparate 

''"Om the other Baldons. He infifted, that the laid L. P ol/ard was^ 

• 

'a 1626, alfo feifed of the faid farm and eftate called Little Baldon; 
^^d admitted that yohn Danversy father of Seivan DinverSy was at 
^*ic fame time feifed of the faid manor and manor farm of Marjh 
^Mon \ that, as lord of the faid manor, he had a right of prefcn- 
'^tion to the faid church or chapel ; and that the faid R^fbert 
Humphreys was then incumbent thereof, and held and enjoyed all 
t>Iie glebe lands and tithes with which the faid chapel had been en- 
dowed. He faid, that he believed that the faid L. Pollard^ or 
5^. P'Jlard his fon, who intermarried with the faid S. Datroers^ 
Qifterwards fold the whole, or the greater part of Little Baldon^ with 
all tithes arifing therefrom ; but whether on the fale thereof, and 
«f ihc faid eftdte occupied by the faid Skurlc^ they made any re- 
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1770. fervafion tTiereof, or of any of the tithes thereof, from the de- 
■ fendant, he knew not ; but admitted, in cafe any part of the faid 

efiates or tithes were rcfcrved, the fame dcfccndcd to the plaintiff 
Lane^ grand-daughter of the faid J. PoUard. He further infified* 
that after the (ale of the faid rcflory to the faid J, Jennensy the faid 
X. Pollardt and alfo the purchafers of the faid cliate claiming under 
him, had held and enjoyed LifiU BaUon cflate free from the pay- 
ment of tithes, except fuch pares and ciihes as had been fince fepa- 
rated therefrom. He admitted, that the plaintiff Lane had, for 
many years, held lands free from the payment of tithes ; and infifted^ 
that fuch lands were part of Little BaUon cAatc, and fome of the 
lands whereof the faid L. Pollard refcrved the tithes on the falc of 
the faid re£lory ; but he admitted, that fuch lands and tithes, not 
having been fold with the left of Little Balilon Qdate^ had defcended 
to her, as heir of the faid L. Pollard; but whether fuch lands were 
part ot Little Baldm cR^tte^ or exempt from the payment of tithes, 
he could not fet forth. HeinGflcd, that divers agreements and convey- 
ances had been executed between the faid Z,. Pollard diwA J. Pollard^ 
and ihofe claiming under them, withorher peifons proprietors of lands 
in Baldorty and divers exchanges made of land, parts of Little Balden 
Farm^ for other lands belonging to fuch other perfons ; and that 
the tithes of the faid lands were alfo exchanged with the faid 
y, Jennens ; and that by means thereof the tithes of the faid lands 
were feparated from lands themfelves, and belonged to him as 
claiming under the faid James jennens. He admitted, that be 
claimed the tithes of all hay arifing on the faid lands late part pf 
• Little Baldon Farm^ or on the lands taken in exchange for the fame; 
and that in 1759 he ordered his tenant to take tiihes of hay arifing 
on all the lands in Marjh Baldon whcvcof he was entitled to the 
corn tithes when the fame were fown with corn, and particularly 
en Smithes Piece y that his tenant took away part of the grafs 
snowed on the faid piece as the tithe thereof, without tl)c tithe 
being pr pcrly fet out ; that an adion of trcfpafs was brought 
againA his tenant ; and, as the faid tithe iiad been irregularly taken, 
^e fuffered judgement to go by default. He infifted, that all tithe* 
on Smithes Piece and the feveral other pieces of land lithable in 
like proportions, and which had been regularly fet out and marked 
as tithe, had, from time to time, been enjoyed by the defendant and 
his tenants of the faid i:eflory of Baldon^ and by the feveral owners 
and occupiers thereof, ever fince fuch proportion and mode of 
tithing had been eAabli(hcd. 

The 
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The plainiiflP in the original caufe' replied ; the defendants re- ^77^* 
Joined ; witnefles were examined on both fides : the plaintiflFs in the ' 

cro(s caufe replied ; and the defendant rejoined ; but no lyitnefles 
' aamined on either fide. 

By an order made in the crofs caufe, it was ordered, that the 
plaintifls (hould be at liberty to read on their behalf the depofitipns 
of the witnefles in the original caufe. 

It is ftated, that the plaintiff gave in evidence, that the inhabitants 
€^{ Marftf Baidon attended the vifitation of the church of Dorchefler^ 
'^litable, as a donative peculiar church, by its patron Thomas 
JFetiyplace efq. or his official, as well as the inhabitants of the other 
'^aldsns^ in acknowledgment of fuch church being their original 
'yarifh church or mother church ; and alfo, that the prefentations 
liad not ever, froni^ time immemorial, been to the time of king 
Jdnij and after the year 1209, to the chajH;! of Buldington^ on 
condition of refidence and payment of a pound of frankincenfe to 
the mother church of Dorcheflety and that it appeared not to have 
any tithes or fpiritoal properly belongirg to it in the year 1291 ; 
and the word reflory was matter of addition fubfequent to the 
demife to yf/ir/i, i^Jac. i. and the exception therein contained; 
and that the prcfentation for a long feries of years after its founda- 
tion, was to the chapel, afterwards to the church, then to the 
parifh church, asfet out in the pljintifF's bill, and not before 1619, 
to the re61ory ; and that there was no fuch field as Marjh Baidon 
field, but that all the tithes in queftion arofe out of BaUon Fields 
and no pofTibiltty of perambulation, without taking therein the 
whole circuit of fuch field. 

On the part of the defendants, it is dated, that it appeared in evi* 
dence,that the ch\xxc\\o{ Marjb Baidon never was appropriated to tJve 
vnondAery oi Dorchefler^ although Toot Buldon might have been fo ; 
that the abbot of Dorchffler never interfered therein, but in one 
inftance in the year 1368, when he adcd in his capacity of arch* 
deacon of Dorchtjier only» upon being written to by the then 
biihop of Lincoln^ to admit Patrick Swapje to the church of MarJh 
BaJdoTiy {ad ecclefium de Men Bdlyndm) and inftitute him rcvSor 
thereof, which he certified that he did accordingly as archdeacon ; 
and that the fame was done by the abbot, as official only to the 
btihop, appeared from another inftance in the year 1381, when a 
like return was made by the abbot of the monaftery of Ofeney as 
atchdeacon of DorchcjUr^ to a mandate of the then bifhop of 
Uncobt^ whereby he certified, that he had inftitntcd Thormu di 
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1770. Thornton^ who had been prefentcd by Pfter de la Mere to the feme 
■ , ■ ■ church, {ad ecckfiam de Meres Baldpidoti) \ that from the year 1209 
to the year 15391 when the greaier nionafteries were diflblved (of 
which DorcheJIcr was one), and down to the year 1735, when the 
prcfent incumbent was inflituted, and particuiaily at the time of the 
diffolution of monafteries, the advowfon was interruptedly in lay 
hands ; for that in the year 1533, which was fix years only before 
the diffolution, the fame was prcfented to by the iruftees [recupe^ 
rdtores) of l^oxd fFhidJor \ and in l Edw, 6. (1547) which was 
14 years after, Lord IVindJor granted a Icafc of the manor of M^fjh 
Baldyndoriy and the patron's acre, and the advowfon of tlie faid 
church ; that although there were fome indanccs between ihe year 
1209, and 1361, of the fame having been prcfented to as a chapel, 
yet moft of the inftitutions are as reilor ; and it appeared that in 
thole ages the term church or chapel were deemed fynonimous, for 
that in the year 137I1 j\hnjh Baldm was prefcnted lo as a church, 
and in 1372, as a church or chnpel \ and that in a deed of exchange, 
• made in the year 1370, h^xwccn yohnHadeJhall who is therein 
flylcd re3 or ec define de Men Baldyndon^ with yohrt Dagat^ the vicar 
of Sahit l^lcbolus Abingdon^ tl^ie latter is ft vied vicar of the parifh 
church or chapel of Snint Nicholas in Abingdon ; that from the )ear 
1465 down to the piefcnt time (about 300 years) the faid living 
had been uniforndy prelented to as a rectory and parifh church \ 
that in the crown funey taken 26 H* 8. about four years before tlic 
diffolution of the greater monafteries, AlarJIj Baldon is called a 
rcflory, and John Hutchinjon the reftor thereof, and that as fuch 
it is charged to the firft- fruits and tenths ; that in the }'ear 1626, 
when Lewis Pollard fold to Mr. Jtnnens (under whom the plaintiS* 
claims) the impropriate rcflory of Toot Baldon^ the manor and 
redory of Murjh Baldon was in John D'AnvcrSy and did not come 
into the family of the Pollards till 1635, (being nine years after) 
upon the marriage of John Pollard^ the fon of the faid Lewis^ 
with Sujan D^Anvers the hcircfs of the D'Anvers^ the anceflor of 
Mrs. Lane. It was proved by dcpofitions, that Marjh Baldon and 
Toot Baldon arc confidercd as diflintl manors, the firii belonging to 
Mrs, Lane^ the laft io ^een's College^ Oxford'^ that each has a 
church of its own, that Marftj Baldon enjoys the adminiflration 
of the facraments and fcpulture, keeps its own poor, and has all other 
marks of a parifh ; and there was a good deal of evidence to {hc«ir« 
that Dr. Bacon^ or his tenanf, has uniformly taken the hay tithes, 
and other the tithes which the plaintiff now claims. On the other. 
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lianci, the defendants admitted that there was fome parol evldencei 1770* 
on the plaintiff's part, to controvert Dr. Bacon*% right thereto. ■ ■ 

This caufe came on to be heard before the Barons of his roajefiy'$ 
court of Exchequer, at Wejlmxnjiet\ a6th November^ and conti* 
luied bearing xoth, nth, isth, and i3t;h December 1770, on 
the laft of which days the court was pleafed to order and decree^ 
dut the original and amended bills, bill of revivor, and fupplemen- 
tal bill filed by the plaintiff, fliould be difmiffed out of the faid 
court, withcofts. 

This decree was afterwards reheard, and affirmed : whereupoa 
tlie plaintiff appealed to the Houfe of Lords, and prayed a reverlal 
for the following reafons: 

ill, Becaufe it appears, fiom conclufive evidence, that the pre- 
f<^ntations have not from time immemorial been to the reftory and 
parifh church of Marjh Baldon ; but, on the contrary, for a long 
feries of years, witliin time of memory, the fame hath been pre- 
fented to by the name of a chapel, which was founded by fome 
lord of the manor of Marjh Baidf,n^ and by him endowed with ■ 
^temporal revenue, and that Dorchtftef is its mother church. 

I 

2d, For that it appears, that tlie reftory or fpiritua! profits of 
the whole peculiar of Dorcbi^er^ belonged to the church of Dor^ 
thtfler^ as its mother church, and that fuch church of Donhejier 
is rated in refpeft thereof in the taxation of fpiritualitics in 1291. 

3dly, That it appears, that the general name oi BaUon includes 
all the feveral townfhips of Bnldon^ and that Baldon^ including 
therein all fuch townfhips, is parcel of the peculiar of JD^rrA^ry?^/-, 
■nd, as fuch, partel of the poffcflions of the faid monaftery of Dor-' 
€hefler^ at the time of its dilTolution. 

4thly, For that it appears, that o\\ the diflblution of the mona- 
ftery of Dorckejler^ the crown granted the reflory or fpiritual 
profits of Baldon generally, parcel of the fpiritual^ profits of the 
church of Dorcljtjler^ to the perfon under whom the appcilant 
claims, and that in a regular courfe ofdefcent he is entitled thereto, 
except fuch matters parcel thereof as are excepted thereout by 
Lewis Pollard in his conveyance to Jennem, 

The rfeafons urged by the refpondcnts in fupport of tlie decree 
were as follows : 

I ft. The appellant, by claiming in his laft amended bill, as ge- 
neral re£lor, has brought the queflion between him and the refpon- 
dcnts, to the fingle point, Whether Marjh Baldon is a parifli and 
re£lory^ or only a tovmlhip and chapelry ? It appear! from the 
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1770. evidence, that it has been uniformly prefcntcd to by the name 
■■■ ^ - a church [ecckjia^ which /jgnifiej the parfonage with its whale 

endowment), iaind the incumbent fliled rc61or from the year 1465 
to the prefent time ; and that it was confidered as a church For 
a century before, now for a fpace of four hundred ye&rs: tlic 
mode of prcfcntation proves this; forbad it been a chapel, the 
patron would have prefcnted the clerk to the impropriators, and 
they would have admitted him \ whereas it appears he was prefentcd 
to, and inflituted by, the bi(hop or his official : it has the charac« 
teriflicks of a parifii church, in having baptifm and fcpuhure: thcre^ 
is no proof, on the part of the appellant, of any fubordination of it 
to ToGt Baldotty as a mother chuich; no right to feats there; no 
contribution to the repairs thereof; no reforting thither, as to a 
mother church, on dated days ; no oblations paid ; no oath of 
obedience to the re£lor or vicar as required by ancient canons ^ it 
keeps its own poor ; flands in a difTerent deanery ; in fine, it \% in 
no inftance dependent thereon : the furvcy of King H. 8. and 
payment of firil-fruiis and tenths, is dccifive evidence on this point. 
2diy, But the appellant infills, that becaufe it appears to have 
been prefentcd to as a chapel from the year 1209 to 1320, (which . 
is within the kgal time of memory) it could never after W3TA 
gain the right of a church; and that it was penfmnary to t\i^ - 
church of Dorckefler in a pound of frankinccnfe, which (hewed ic to 
be fubordinate thereto. In anfwer to this it is fubmiited, that cHc 
abfolute diflrihutton of paiiflies, as they are now, was not at t b^^ 
time fixed ; that in tho(c ages tl'.e terms church and chapel v*r^^ 
fynonimous; that a quare impedit lay for a chapel, as well as * 
church, before the year 1285; that a church may beprefenteJ «^> 
as a chapel, and yet remain in right a church ; and, on the of b^r 
hand, a chapel may commence a church by prefentation to, ^f^ 
infliiution in it, as fuch ; and that no argument can be dra^^^" 
from any fuch pcnfion ; for that may be payable, without infcrri*^8 
fubordination, from church to church, abbey to abbey, by decr^*» 
agreement, gift, or deed. 

Jdly, The appellant claims this vtfXovy o{ Mar Jh BaUonziB 5 «*• 
eluded in the grant from the crown in king //^;/ry the eigb«^^" 
time, by the general defcription of " the rchory of BaUon^ 1 ^^^^ 
parcel of the monaftery of Dorchejler.*' This niay be applied '^ 
to the reflory of ^oot Baldsriy which was appn^priatcd to 
monaftcry, but can by no means include Marjh Baldon^ whic] 
IS clear ne\'er was appropriated to thai, or any other ccc 1 
adical body) but remained in lay hands from the year 1272^ 
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llie pitfent time ; nor could Lewis Pollard^ by his grant to Jama 1770. 
yenmrn in 1626, by any amplified words or defcription^ pafs more * ■ 

than what was included in the original grant from the crown, or 
aGRrd the rector's right. BeCdes it appears Liwh Pottard never 
had any eftate or interefi in the manor or advowfon oi Marjb 
Baldsn^ and that the fame did not come into his family till the 
year 1636, (ten years after that grant) upon the marriage of his 
&n John Pollard with the heirefs of the D*Anvers. Had the 
appellant been refior, he would not have been contented with ' 
taking only one fifteenth of the corn tithes, when he was entitled 
ID one tenth. 

4thly, As to the fmaller queftions of right claimed by the ap- 
pellant to the hay tithes, or Smith's Picce^ and other pieces, or 
fhe tithe of the commons, or the furze, they are in this caufe now 
ablbrbed in the great queflion of re3or ; and if the appellant can 
iupport any claim thereto refpe£lively, it mud be by fome other 
aneans than the prefent fuit. 
The Houfe affirmed the decree. 

*H. J Geo. II. A. D. 1729. Scac. 

Brown v. Barlow. [MS.] 

I N this cafe it was agreed by the counfei, that where there !• a Compo. 

compoGtion between parfon and occupiers, and the money paid fj[,'^^', 
and accepted during the incumbent's life, yet, upon bis death, the <^n aod pi* ' 
fucceflbr may fue in this court without notice that herefufes the how far 
compofition, becaufe it determined by the death of the incumbent Jj"*^„^^^ 
who made it, and the fucceflbr may continue or wave it at his ceeding in. 
defiion. But if, upon coming to the living, he accepts the com- **™ *"*' 
pofition, that will amount to a confirmation fo far as to oblige him 
to give notice of his renouncing it, and demanding tithes in kind, 
before he brings his bill here : otherwife, the occupier, making a 
tender of the money before the commencement of the fuit, and 
offering by his anfwer to pay it, (hall not be liable to colls, but in 
moft cafes will be entitled to his cofts from the parfon, if he relies 
mk the tender for his defence. 
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It is no de- 
fence to an 
action 
ngniniV an 
archdeacon 
foT non-rc- 
fidentc in 
hi< parfon- 
age-huufcy 
thai be re- 
fidcd within 
the limits of 
the arch- 
dciconiy) 
there being 
no archidi- 
aconal 
houfe. 


P. 11 Geo. III. A,D. 1771. B. R. 

Laxv V. Ibhetfon. [5 Burr. 2722.] 

|N debt upon the flatute of 21 //. 8. for non*re(i(leace» the de- 
fendant pleaded the general iflue. Upon the trial a verdifi was 
given for the plaintiff for 10 1. fubje(^ to the opinion of the court 
upon the foDowing cafe : 

The defendant beneficed with the re6)ory of the pariDi church of 
Bujhey in the c6unty of Hertford^ to which there is a good pap- 
fonage-houfe belonging, during all the time mentioned in the decla- 
ration! performed the duty of re&or of the fdid parifli, but was 
perfonally refident in and upon a dwelling-houfc belonging to him- 
fdf in Bujbiy in the pariQi of Bujhty^ and not in and upon the (aid 
parfonagC'houfe belonging to the faid rc£lory. Tiic defendant 
alfo, during all the time aforefaid was and dill is archdeacon in 
and through the whole archdeaconry of St. Alham and the limits 
thereof; which is an ccclefiaftica! dignity, with jurifdidion of 
granting licences for marriages, probate of wills, and letters of 
adminiflration. H« has a feat in the church of St. Albans ; has a 
dcputy-regiflrar who lives at St. Albansy and keeps an office there \ 
but the feal of office is kept by the defendant in his own cuftody; 
to vvhom the faid deputy-regiftrar applies for the ufe of the feal, 
and the difpatch of bafinefs. The houfe in which the defendant 
was and is refident and abiding is within the limits of the faid 
archdeaconr}', (as is alfo his rcftory-houfe), but is not belonging, 
nor is there any houfe which does belong, to his archdeaconry, 
as an archidiaconal houfe. 

The queftion for the opinion of the court wa?. Whether, under 
thefe circumftances, the plaintiff is entitled to recover ? 

It was argued on the part of the plaintiff, that the fingte queftion 
was, Whether the defendant had kept a perfonal refidcnce and abode 
at, in, and upon, either his dignity or his parfonage : that there 
being no houfe belonging to his archdeaconry was no excufe for 
his not refiding in the piirfonage-houfc belonging to his benefice: 
that he muft be perloni:l!y refiiicut upon one or the other: that an 
archdeaconry is one of the dignities cxprcfsly mentioned in the a£l 
of 21 H. 8. c. 13. which aft was not introductory of a new duty ; 
for that refidcnce was rcquifiie both by conmion law and in common 
fcrnfc, 2 ////?• 625 6. Kfg. 58^. : that nou-ulidcncc was a pcrpe* 
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tual labjed of complaint from the time of //. 3. to that of H. 8. : that 177 1. 
in the caie of Butler v. Goodale^ 6 Ref, 2 1 . ^djiA/upra 204.) upon i.....-i^ 
an information on this flatute it was rcfolved by the court, *^ that 
the parfon ought to abide on his re£lor)-, that is, upon his parfon- 
agchoufc, and not in any other hoVife, although it be within the 
JSuneparilh :'* that a fuffragan would have been bound before 25 f/. 
S. c. 19. § 7. to rcfide upon his parfonageor vicarage ; and fo is 
abilhop holding in commendamy fVatJ. r. 37. And Hoh. 16. faySf 
'^tfait an archdeacon derives his power from the bithop." 

It was anfwered by the defendant's counfel, that if the defendant 
bad not complied with the canons, he was open to the canon-law: 
ibat it was enough if he rcfided either upon his dignity of bis be- 
nefice: that he did refide within the limits of his archdeaconry ; 
wbich is fufficient, as there was no houfe belonging to It : that 
tbe cafe of Butler and Goodale was not determined by the unanimous 
opioion of the court: and in Canning v. Newman^ 2 BrownL 54. 
(/if^rff 36;.} there was a difference of opinion on the bench. That 
ao archdeaconry is a dignity withm this a£l of parliament, Brought 
/mv. Goujley^ Cro, Eliz. 663. [n) 

LoTdAfansfie/dy after reciting the words of the a3, faid, Tbe de- 
terminations upon adjudged cafes are, that if the parfon does not re- 
fide upon his dignity or benefice, he is within the penalty : and that, 
>f there be a houfe upon the parfonage or dignity, he muft refide in 
dtMhoufe; it not being fufficient to refide in any other houfe, though 
^ be within the pariQi. If there be no houfe, then indeed he may 
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(*) Tbia was an information on the Astute ii H. 8. for non-rcfidence. The defeti* 

^^ pkidcdy that he was chofen GofpelUr in the church of St. PauVt LondM, and 

^■ifcfidcnt there by rcafon of that dignity : and it was thereupon demurred. It was 

*Xved by VTattrhoufe fur the plaintiff, that this was not any dignity to excijfc the de- 

^^"dant : that the civilians divided fpiritual functions into three degrees: ift, Fuu^iun 

^liich hath a jurifdi^ion, as bifliop, deuny ^c. tdly. Spiritual adminidnition with a 

^"'^ »s p.^rfon of a church, c£f«r. sdly, They who h-ve ncirhcr cure nor jurifdidtion, 

•* prebendaries, chaplains, 5^c. : that they defined a dignity to he aJminiJitatio eale^ 

^^'^enm jurifJiSiionevei ptteflatt conjunffa, and thereby exclude the two l.ilt degrees 

^** being any dignity ; a mu/to Jotti(,ti the common law doth fo ; as 27 //. 6. 5. 

■5-^^.3.41. .24 £. y Br. No/nt.i^. that an archde^icon is not a nsmc of dignity: 

"•^ 'I H. 4. id. that a parfun is not a name of dignity : 17 £. 3. 31. a provofl is not 

' »amc of dignity : 14//. 6. 14. a preccntcr is not a n»me of dignity: 27^/. 6. ja 

•'^P^in is not a name of dignity : and 27 hi. 8. 10. is, that if a vicar of S/, Paurg 

^*** benefice with cure, he ought to he rcfidcnt upon it; and that is a grearer dig- 

/^9 than that of GofpeMcl\ And of this opinion were Pofhnm mnd CUnch, crterit 

^Y'^'^'iit mhfenhint,, that it was not a dignity within the iiatute. But they would ad- 

^'te Upon hearing the dcfendaat'i counCei ; // aJ^ernainr, Afterwards the defendant 

refide 
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ly^r. refide where he will, provided it be within theparifh; for _ 
— cannot, upon a penal a£l, be punifhed for not refiding in che houC^^ 
when there is no houfe to refide in. Refidence is a technic^^l 
term : the parfon mud (hew that he was re{|dent within the tecbik '3- 
cal fenfe under the a£l of^ parliament. The plaintiff muft ha^<^je 
judgment. 

AJlon J. was of the fame opinion. — ^He confidered refidence ^ 
a technical term : that it mull be in the houfe if there be ot-^k. 
The defendant is here charged with having abfented himfelf frcrsm 
his redopy and from his dignity, and refided elfewhere. This ^iH^a 
inferted in the declaration in order to (hew, that the defendant ^p^was 
not fo refident, as the enabling part of the flatute requires, 
not having it in his power to keep refidence upon his archdeacoi 
becaufe there was no houfe, cannot excufe him for not refid'S.ag 
upon his parfonage, where there was a houfe. This excufe ^^oes 
no fartlier than to his not refiding where there was no honfi^^ to 
refide in. This cafe ought to be confidered in the fame mai^-'sner 
as if the archdeaconry and the parfonage had i)een a hundred n^ Sles 
diflant from each other. 

Wilki and AJhhurJl J. of the fame opinion. — ^Judgement for the 
plaintiff. 

[/« this term thecafeofTov9n\ty v. Tomlinfon, rifpeSling' the 
exemption claimed under the Pracmonflralenfes, was again brought b^kn 
the court. It hady in afomewhat differently Jhaped defenci^ recehfeei^tbt 
judgement of the court ^ in Tr. % Geo. 3. Since the part of the t£/ark 
* which related to that period was printed. off^ I have difcovered fimr oj 

the paffages of that cafe^ which ^ withfo much of the pleadings as refpeSi 
the above exemption^ I fhall infert before I proceed to give any account ^ 
thefuit which arofe in the prefent tcrm»] 

m 

* Tr. 2 Geo. III. A. D. 1762. Scac. 

Tcwnley v. Tomlinfon. [MS.] 
A title to T\^^^ ^y ^^^ plaiiitiflP, as impropriarrix of a moiety of the g'^^V 

dKclJ^Kcd *"^ ^'"^^ ^^^^^^ "^ '^^ townfliip of Puling in the parilh ^^' 

of thcpay- Carjlang in iMncoJliiey for an account of liihes. 

tiltcsabfo. The defendants by their anfwer admitted, that they had durs^^l 

Ivc'I wi^iift *^ ^''"^ charged in the bill feveral tillable matters on their land* *' 

in the ma- Pilling: but they fald, that ilie fcvcral mefloages and Jands by tl>^==' 

llic owiicfs of the iohcriui.cc, cannot be derived under ibc order of Ft^mvffttattnfet, ^^ 

occu J^ "^-^ 
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Qccapied were parcel of the pofleflions of the abbey of CockirJand\ '^ll^* 
that the faid abbey was one of the greater monafteries ; that it came — — — 
to the crown by virtue of the (latute 31 //. 8. ; that it had been a 
monaflery and abbey beyond memory ; and that all, or the greater 
part of the lands in Pilling^ were parcel of the poflelfions of tbe 
did abbey ; that fome of thofe lands, viz. the raefTuage called The 
Ahltf H9ufe^ The Mofs^ The Mill Pajlure^ and The Earn Farm^ were 
part of the ancient demefnes of PilUng ; that they were before and 
at the time of the diflblution of the monaflcry enjoyed by the abbot 
and convent thereof free from the payment of any tithes or eccle- 
fiaflical dues, or of any modus in lieu thereof, whether fuch lands 
irere in the immediate polfcfFjon of the abbot and convent, or of 
their farmer ; that the farm or tenement in Piiling^ belonging to 
^gtr Hefkethy then in the tenure of the defendant France^ and th« 
^ocfluage called PilUnghalU in the tenure of Henry ThrelJalU had 
<^everpaid any tithe in kind or any ifo/Z/r offerings ; but that each 
^^f tbofe tenements had immemorially paid a modus of 10 s. a-year 
ia lieu of all the tithes and Eafter offerings yearly arifing thereon 
-^^pcflively ; that all the other lands in Pilling (except thofe before 
'^nentioned to be exempt, as having baen abbey lands, and thofe 
^fore mentioned to be difcharged by modufes) were held by the 
dbbot and convent of the abbey of Cocherfand^ before and at the 
time of Jtbe diffolution thereof, difcharged from the payment of 
any tithes or ecclefiaAical dues, or any modus in lieu thereof, 
when the fame were in the immediate poffeffion or occupation of 
the abbot and convent, and not let to tenants ; for that the abbey 
was founded before the council of Loteran^ and the abbot and 
convent of the Premonjlratenjian order were, by virtue of their 
order, freed in refped of the faid laft- mentioned lands from tlie 
payment of any tithes or ecclefiaUical dues whilft the fuid lands 
were in the occupation of the abbot and convent, and were not let 
to tenants or farmers ; and they infilled that the lands which they 
refpeQively occupied, together with the other poffeffions of the 
abbey, did, by furrender made by the faid abbot and convent unto 
Henry the eighth in the 301 h year of his reign, and the faid a<£l of 
parliament or one of them, become veiled in the faid king, bis 
heirs and fucceffors, difcharged from the payment of tithes, in the 
fame manner as when they belonged to the abbey. They further 
ftated, that the fatd king, by his letters patent dated the lil of 
September^ in the 35th. year of his reign, granted to J, Kiichin and 
bis heirs *^ all that the f;te of the houfe or manfi^n of the late 

monaflery, 
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177 1* monaftery, and all thok crofb and arable lands and three clofes of 
■ moor called, M7/ Pafiure^ Mofs Ooje^ Beggars Chfe^ and PilKng 

Grange^ and all and Angular the demefne lands of the monaDeiy of 
Cochrjaniy and then late in the occupation or culture of the late 
abbot of the faid monadery at the time of the difToIuttpn thereof, to 
hold the fame to him, his heirs and afligns, in as ample manner as 
the faid lafl abbot, or any of his predeceffors, held the fame ;** and 
they therefore infilled, that the faid mcffuages and hereditaments 
"were entitled to the benefit of the fame exemption as that under 
which the faid abbot held the fame before the diffolution : and they 
averred, that they believed that the faid nicfTuagcs and hereditaments 
were exempt from payment of tithes and other eccleflaftical 
due^, whether in the hands of the owners thereof, or when let to 
tienants, as they had never, within the memory of man, paid any 
tithes or eccleflaftical dues whatever, nor had any fuch ever been 
claimed, whether the faid lands were in the occupation of the 
owners of the inheritance thereof, or were let to tenants ; and 
that fuch non-payment is evidence of exemption. They further 
faid, that the remainder of the lands in Pilling (except ihofe dif- 
charged by modus aforefaid) were exempt from the payment of 
tithes and other eccleflaftical dues, or of any modus in lieu thereof, 
when in the hands and occupation of the owners of the inheritance 
thereof; and that fuch remainder of the faid lands being ex ten five, 
and the inheritance thereof, until 60 or 70 years laft paft, being 
vcftcd in a very few perfons, who lived at a diftance, and who bad 
leafed the fame for lives or years, the tenants thereof were liable to 
pay tithes for fuch lands, and had accordingly paid the fame.. They 
then fet forth feveral modufes for their other lands in Pilling, 

The plea was followed by a replication and rejoinder ; witneffes 
were examined on both fldes ; and a great body of written evidence 
was laid before the court, 

Parker C. B. in delivering his judgement («), faid, that he (hould 
not fpeak to the abfolute difcharge, becaufe given up at the bar ; or. 
Vide infra, if not, moft clearly deftroyed by the decree in 24 Eliz. in the caufc 
of Kitchin v. Holme^ which had been read in evidence. Tliaf the 
principal queftion wa?. Whether the lands in P;7/;;/^ arc d I fc barged 
from th^ payment of tithes, as being parcel of the poiTcflions of 


(0) Notr.— Vpon t>.i$ occafion a very elahoratc argument wAt delivered in th« 
Exchequer-chamber by Mr. Bnron GouU; but the notes of it, which 1 hav« (ecn, are 
too obfcure and impeifc*fl to be committed to the piefs. Nor do 1 affcift to give any 
more than fomc of the l.c;;us\>f Lord C. B. Pa/Aet's a!gun;ent. 

tbe 
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the abbey of Cochrfgnd ot the Pramonjhatntjian order, wliilft in 177 {• 
die occupation of the owners of the inheritance, by virtue of the ■ ' ■ 

tatote of 31 //. 8. ^ Jnmcent ttie third, he faid, publifhed a Bull or 
Decretal Epifile dared 6 Kal, Aug, Indtflhne primd Anno 1 198, Ann9 
Pmfijlcat^s fui primo^ wherein he confirms the order of Pramon* 
fritinfeSf fettles and eftabiifhes rules for their condu3, garments, 
and other neceflafies ; and then follows thcfe claufes. *^ Porri 
•* nuiUper/ina ecclefiajiica pro chrifmatc^ aut confecrathnibus et ordi" 
" nAtionlbuSy auf pro Jepultur &^ prrti umlaut pro benedtcendo Abbati^ it 
•* ieiuctndo infedemjuam^ pakfridum aut aliqind aViud a vobis ixigere^ 
" nuUus veftrHmy ettamfi exigatur^ dare^ prafumat : quia et exigentem 
^ttiantem noia et penculum Jimoniaca pravitatis invohit. — Sani 
" khnim vejlrorum quos propriis manibus aut Jumptibus coUtts^Jive ete 
" nutrimentis vejlrorum animalium^ nuttus a vobis decimas exigere vel 
" ixtorquere pnrfumat^ luef fundorum dominis pro ret proprietate 
" eiiquem cenjum vel quotamlibet partem reddatisJ* Eptjlola Decre^ 
tebi Innocentii tertiiy publiflied by Baluzius^ Tom, i. Epfjf*23^' 
p. 186. 188. of the edition at Parts in 1682. According to Bankes*s 
irgament in the cafe of Dickenfon v. Greenhill in Sir Henry CaU 
ibirpi*s MS. Reports ^fupra 4C9.) this privilegt appears by the 
Ic^-book of the abbey to have been allowed in 12 £. 3. and a 
definiiivc fentcnce given accordingly. Mr. Selden in his Hi/lory of 
Tithes^ e. 13. p- 406. is exprcfs, that they are exempted by thi& 
Bull for lands of their own culture. And fVatfon^s Clergyman's 
LaWy r. 48. follows Mr, Selden^ only miflakes pope Clement for 
fopt Innoeent the third. But, notwithftaoding all this, nothing 
cm be clearer, than that this Bull will not exempt this order from 
psyiDcnt of tithes for lands in their owti occupation, unlefs it was 
wcrivcd and allowed in England^ Lord Hale^s H\ftory of the Common 
t'OWt 29. Ke/liv. 181. 184. Popb, 157, OldBendi. 164. and no 
allowance is fhewn in any court. So far from it, that according 
^ Mr. Noy*s argument in 2 Ro. Rep, 479. (fupra 403.) when an 
i^t of this order came to do homage, the marlhal took bii 
•Ifrey from him, contrary to the exprefs letter of the Bull. I| 
^nic, that the Cijlertiansy Templars ^^nd Hofpitallers^ arc difcharged 
^ tithes of lands in their own occupation by ihc general council of 
^ realm. Dy, 277. [ftpTra 232.) Dobitoft v. Courteen^ Cro. 
*• 4.54. {fupra tH-],) Hurdr. 101. Gihf. Cod. 701. Stilling feet* s 
^^^Zfiafical Qafes^ vol. I. 305. But the books are filent as to the 
'^Vvancc of this privilege to the order of the Pramonjlratenfes. 
^n the prefent cafe it appears by the miniilcr's accounts from 
^^^hatlmas 30 to Michaelmas 31 H, 8. and the record out of the 

augmentation- 
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1771. suigmentation»office f/), that thofe lands were purchafed by Kitchin 
. as fubjeA to tithes. In the cafe of Bradjhaw and CUftoH ^» 26 yune 


•Videinfra. 1678, (the decree in which has been read in evidence)^ it was de- 
creed by the courts that the order of Pramonflratenfes is not dif- 
chargedof tithes as an order. In that cafe there was a rehearing 
17 A^^n;. 1679^ and upon the re-heafing the principal counfel in 
IVeflminfler Hall were concerned ; and yet in regard the defendants 
failed in making out their exemption for the lalnds dum prcpriis 
manibus excMan/ur^ it was difallowed, and they were decreed to 
account for the tithes demanded by the bill. The cafe of Lambert v. 
Cummirty 21 Nov. 1723) in this court, feems fo be abandoned by the 
defendants themfelves ; for there an abfolute exemption wasinfifted 
upony and the bill difmifled ; but here the abfolute exemption is 
given up at the bar» as has been already obferved. 

The bill therefore mud be difmilTed as to the defendants Benijon 
and Alderforiy and the defendants Dichinfon and Hodgjon^ with colls 
according to the courfe of the court. But, in regard that it docs 
not appear> nor has been made out by the proofs in the caufe^ that 
the faid lands in Pilling^ for which an account of tithes is prayed 
by the bill, were or are exempted or difchargcd from the payment 
of tithes, when in the immediate or a£lual pofleflion or occupation 
of the refpe3ive owners of the inheritance thereof, the other de* 
fendants muft feverally account with the plaintiff for a moiety of 
the tithes of the lands in their refpe£live occupation and other mat- 
ters, (for which no modus is infifted upon by any of the defendants' 
anfwers), for the year 1757 and the fubfequent years, with cofis to 
this time, but fubfequent coAs muft be referved. The fevcral 
modufes muft be tried with the ufual direflions for the trial, and 
cofts mi|ft be generally referved in refpe£l thereof, and all further 
directions, with liberty for any of the parties to apply to the court, 
as there (hall be occafioB. 

(ji) In the records of the augmcntaticMi^office relating to the polT.'iriuns o( C^cket/and 
abbey, is etiroikd (among other things) the propofal of yoin Kytckin to purch^fe the 
poflciBpns of the faid abbey in Garfiangy and under liis propofal Is a rental of the par- 
ticular tenements and lands which he propofed to purchafe, among whic^ are the Iand« 
ef PilUngy confining of nine tenements, with the names of the tenants a!)d yearly value 
of each. The 6rft-named tenant in Pilling is the wife of John RfcrturJ/on^ wi»oi« named 
in the decree of 24 EiiZi. (J^fr») and (he held a tenement at 3 s. 4d. a year rent. At 
the clofe of this propofal is the certificate of the officers of the cr«»wn, as to the value ol" 
the lands fo propofed to be purchafed; and it cuucludes thu<, viiz. " Swuma tQtaiU 
" 381. 9$. xod. The clear yearly value of rlie premifes is 3S 1. 9 s. lod. ludi fn 
<• dtcimA 77 f. o d. Et^c remamet c/are per ann. 34 1. 12s. tod. which, to he purchafed at 
•f .23 years purcbnfe, amounts to 796 1. 15 s. z d. Add hereto for the woods 1 1. 131. 41!, 
«' and then the whole fum U 798 1. 8 s. 6 d. To be paid ia hand 40QI. and the rc£dvf 
*' in three months." 
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1771. 
♦ Termin' Pafche, A' 24'' Eliz. 

Jovis X* die Mail, 

Inter Janam Kycliin Firmar* D"« R-'^ Qucr' Et Thoma* Holme, 
Job*" Jones, Pctr* Dicconfon, Henum Rider, & alios, Tenentcs 
et Inhabitantes dc Pillin in Com' Lane. Def«-*»- 

Ltmc. "tTfTHfikEAS heretofore the faid plaintiff exhibited her bill 
of complaint in this court, (hewing thereby, that 
whereas fiie was farmer to her majcfty for the term of many yi^rs 
cnduriiYg of the re£lory and parfonage of Garjlcmg in the county 
tiLancafter to the late difTolved monafiery of Coktrfaml in that 
county appropriate and belonging, and now being parcel of the 
pofieffions of the crown, and of all tithes, oblations, obventions, 
profiti, and emoluments to the faid parfonage appertaining by leafe 
thereof, made by letters patent by king //. 8. under the great 
bl, dated about the 36tb year of his reign, by force whereof the 
phintilFtook tlie tithes of corn, grain, and hay, arifing within the 
bid reftory in proper kind, and all other tithes to the fame parfon- 
ige belonging divers years ! and further, by the fame bill recited, 
that whereas the tenants and occupiers of certain kinds in PiUin 
in the faid county within the aforefaid re6lory in the occupation 
of the defendants, and before the faid difToIution, ufed for pailuite, 
hive converted the fame lands to tillage, and made thereof good 
snble ground, and gotten good (iorc of com upon the fame by 
the fpace of 28 years ; during which time the tenants aiMl oecu- 
pien of the fame have {^t out and divided from the 9th part their 
fitheccm yearly renewing on the faid lands and tenements in pro- 
per kind, and paid all tithes and oblations whatever due or apper- 
fining to the faid re6lory till harveft the laft pad ; that the defen-* 
<Ws, minding to defraud the plaintiff of the faid tithes of the 
P^teifes by colour that the lands were difcharged of tiihcs by 
'^bnof the unity of pofleflion of the faid reflory and lands in the 
'^ds of the faid abbot of Cokcrfand^ have denied to pay tithe-corn, 
"^y^ and other tithes coming upon the premifes ; upon which, the 
^Riplainant commenced fuit in the fpiritual court againil the faid 
^^endants for detraction of the faid tithes; whereupon the defen- 
^'^ts, upon a biil exhibited in the Chancery, obtained a prohibition ; 
^d for that the faid reflory is the queen's m^ajcfly's inheritance in 
Vol. II. 3 T right 
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^77^» *'*g^^^ of the crown, and that the fuit tended to the difherifon of he 

■ ■ ■■ majefty, tlie complainant prayed, that the defendants might be cal 

led to anfwer tlie premifes in this court. Upon which the faidde 

fendants for anfwer unto the faid bill of complaint firft demands 

judgement, becaufe the redloiy and lands do lie in the county pa* 

• Ijtine of Lancafer\ fo that, if the premifes were true, the caufeii 

determinable in the duchy court: and further fliewcd and alleged, 

that the faid lands were parcel of the demefnes of the faid monaSery 

of Colerjundzx. the time of the difLlution thereof ; and that the abbot 

of -that monaOery and his predecefTors time out of mind enjoyed the 

-lai?ds difcharged of all manner of litlifts ; and that king //« 8. w^ 

feifed in fee in right of his crown of the faid abbey and lands bjr 

reafoa of the furrendcr or dilfolution thereof, and by force of tbe 

Hat ute made anno 31 of his reign : by which flatute it was o^- 

a£icd, that whereas divers abbots, priors, and other religious and 

ecclefiaftical perfons mentioned in that Aatute, enjoyed divers par- 

fonage$ appropriate, and were difcharged of tithes for their lands; 

that the king and his heirs, and all other perfons which IhoukI 

have the fame lands and p^rfunages, (hould have and enjoy tlie 

lame difcharged of tithes in as large n>anner as the abbots and 

priors ot the faid houfes held the fame at the time of the diffolutioa 

thereof: by rcafon whereof the faid king did hold the faid lands 

difcharged of tithes \xt\\\\ anno 36 of his reign; that he granted 

the fame land unto John liichin in fee ; by rcafoii whereof the 

faid John was of the fame feifed in lee, difchdrged of the W 

- tithes. And further alleged, that the faid John K'ickin being landp 

lord of the faid lands, and farmer of faid re6)ory, had not fordiven 

years any tithes; but aftcrwaids, that he caufed his tenants to fet 

out and pay certain corn in the name of tithe, or elfc to coinpouod 

with him, and yet they never pai<I any tithe- hay ; and that, afici 

his deccale, Robeti Dalton uftd the fame ; which fetiing forth ol 

tithes was in refj>c6l that the defendants were tenants of the lands. 

Whcreunto the faid complainant replied in maintaining her fai^ 

bill, and the defendants rejoined in maintaining their faid anfwers 

Whereupon tlic fame matter was at full and perfefl iffue, a* 

commiffion was dircQed lor the exhibition of the truth of the alleg* 

tions of the titles of both the faid parties in and to ihc prcmifi» 

after which, the fame commiffion was returned into this court, a» 

publication of the witncfles by virtue thereof exhibited by th 

court being orderly granted and had : and this prcfent day bcinj 

7 appoititct 
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appointed for the hearing of the fame^tfe flatc of the cafe be- 177*« 

tween the faid paitics did appear to be, that ihe abbot and convent 

of Coherfaad^ in the right oi his nionailery, was fcifcd in fee of 
the faid mefluagcs lands, and grounds, commonly called, Pilliriy 
%yithin the reflory or pai fonagc ol Garjiung in the county of Lan^ 
cafltr^ of which faid parfonage the laid abbot was parfon impar- 
ionee ; and that pai eel of the grounds in the tcnuie of the faid 
abbot were ufed for pafluie, and kept in the abbot's hands ; and 
before the diffoliition of tlie faid nionaRery, tiicre was paid in 
money unto the faid late abbot there i'or tithes of houfchold by 
nine fcveral tenants of parcel of the prcnnfes, every one ol them 
5 d. each yearly ; and that the faid late abbot and convent in 28 
//• 8. by writing indented under their convent fcai, did deniiie 
and let to one yttnet Ruburdjon the tiihe-corn, hemp, and lyne 
l>cnewing withm one tenement, parcel of PlUln aforefaid, for divers 
}-ears, paying yeaily for the fame 2 s. ; and the fame fo continued 
until and at the diirducion of liie faid late monaik*ry : by rcafon of 
vrhich diirdution of the faid monailcr), as well the faid pufonags 
as the faid mctruagcs, lands, tenements, and hereditaments, came 
into the hands of the faid lite king 77. 8. who, by letters patent 
about the 36th )ear of his reign, airnred and conveyed the faid 
inc(riia]^e.s, lands, and tenements, called, PiU'in^ unto ^jIhi Kycbin 
and his l>cirs, undei whofe (ities the defendants claim \ and after* 
waids the laid late king demifcd the faid rectory and parfonage of 
Garjlang in 36ih of his reign, unto John Burnell for year* yet en- 
during, who afiigned his intereft unto tlie i<\\A John K) chin ; and 
that he fo poffeHed did deniifc ilic faid rcdoiy {cxce;;t tlie titlies. in 
certain towns whereof Piiiin was none) to John RigmayJer for 
divers years now being expired ; and after he being io poillfled, 
made executrix the faid plaintilfy^'w^ A^r/^/w his wife, and died 
thereof pofTcfled as aforefaid \ and aficr the diffo uiion of the mo- 
nadcrv, fuch parcel of tlie faid prcmifes as before was in demaync, 
were converted into tillage; and the tenants and occupiers thereof, 
by the fpacc of 28 years or thereabouts, did fct tmt the liihcs of 
corn and erain growing in the fame grounds, and fevered the lame 
fnim the nine parts as a tithe in proper kind, and paid ail other 
fmali tithes of and -or the fame : albeit the laid John Kigmayder^ 
for that he did think the faid tithes had been excepted in his leafc, 
did not, during the continuance of his leafe, receive or take the 
fame tithes, but the faid y^Aw Kychmy after the fame grant unto 
7^£a i^fjptitf^fr during his life, and fiihcnce his dcceaie> tiie f<<id 

3 T a Jam 
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1771. ynne Kychin and Robert Dalton efq. to whom (he did let the fame 
~ tiihcs, have, as well during the continuance of the faid Rigmaydir*s 

Icjfc as fithcncc the end thereof, received and taken tht faid 
tithes of corn and grain, and all other finall tithes of and for the 
fame, until within thefe three years now lad pad. And whether 
hereupon the defendants, and the other occupiers of the faid grounds 
in PilUrty ought in right to pay tithes unto the plaintiff, or were 
difcharged thereof, was the queftion : and upon report of the Ba- 
fons for their opinions in law upon the faid cafe and matter of the 
faid tithes of the faid lands in Pilltn in conirovcrfy I>etwccn the 
fdid parties, and upon hearing of depofitions of witneffes and coun- 
fc! learned on both fides, it is ordered and decreed this prefent loth 
day oi May^ in the 24th year of the reign of our foverjgn lady 
queen Elizabeth^ by the right honourable Sir William Cecil knigbr^ 
Lord Burghly lord treafurcr of England^ Sir Jf'alter Mildmay^ 
knight, chanccllour and under- trcafurer of the Exchequer, Sir 
Roger Afanwacdy knight, lord chief baron there, and bv the reft 
of the barons of the fame court, that the plainiiff, and fuch as fhaf! 
be the queen's majcfly's farmers of the rc6lory of Garjlang for the 
time being, (hall have and enjoy all kind of tithes yearly coming 
and renewing upon and of all the faid lands in PilVm in their pro- 
per nature and kind for ever and henceforth : provided neverthe-^ 
icfs if good proof in this court before the feall of All Saints next 
coming, by fuHicient leafes in writing made by the faid John Ky- 
ihin or Robert Dalton efq. deceafed, owners of the faid laod^ in 
Pillin^ (hall be made, that fuch corn and other things as the plain* 
tiff 's witneffes have dcpofed to have been paid by the fpace of 27 
vcrirs or more, fince the diffolution of the monadery of OArrfandj 
as tithes were paid by fpecial refcrvation or covenants in the fame 
Icafes as rent-corn, and not as tithes, then this order and de- 
cree for payment lo ccafe and from thenceforth not to be executed, 
or elfe to (land in full force, firength, and virtue : and concern- 
ing the arrearages of tithes paft, for which bond hath been made 
to the plaintiff, for that it was by both parties confcffcd, the faid 
Robert Dalton haih . had anfwered unto him 30 1. yearly in one 
grofs rent by the fpace of divers years together, for fuch tithes in 
Pillin as were not otherwife letten by leafe, and for that the faitl 
defendants and inhabitants which did contribtlte and pay the faJU 
30 I. have, by the fpace of three years laff, occupied the fatd lands 
and tithes in Pillin^ for the tithes whereof the faid 30I. yearfr 
Kas paid, without yielding any tithes or any Teeotnpence for the 

fame i 
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fmt ; it IS ordered and decreed, that the Tald defendants and inhabi- 177 x« 

tints which did contribute and pay the faid 30 i. yearly, (hall, in like ■ . ■ ._ 

Ibrty contribute and pay unto the faid coiiiplainant for the tithes by 

tbem fubftraded by the fpace of the L'ui three years after the faid 

rate of 30 I* y<^ly> the fum of 90 1. before the beginning of the 

BQt Micbaelmas term. And for the more quiet and indifferent le-* 

vying of the faid money for the fame arrearages of tithes for the 

three yean pafl:> it is ordered and decreed, that not only the tenants 

named defendants in this fuit, but alfo the faid other inhabitant^ 

and tenants of thofe lands in Pillln aforefaid« vihich were contrir 

btttory to the faid 30 1. yearly for tithes, or paid tithes in kind to 

the faid Roberl Dalion deceafed, or his afTigns, (hall be equally 

GQOtributory and charged in this payment, according to the yearly 

value of their lands and tenements by them or their afligns holden "^ 

and occupied a$ the fame now are worth to be letten ; and that 

iidiof the faid contributory tenants as within the faid three years 

Ud or now hold tiihe by leai'e in writing from - the faid John Ky~ 

dn deceafed, (ball, for the time of their fo holding, be in their 

piTinent dedufied and allowed, in fuch form and after fuch rate as 

they have before deduced and allowed for the fame tithe, according 

to the tenor of their leafes: provided alfo, that if the faid deferw 

dants Oiall, in form aforementioned, prove the faid tithes to have 

been paid as rent-corn fpecially referved or covenanted, and not as 

'^ihes, that then the faid 90 1. being in the meantime, according to 

the decree, paid and delivered to the faid plaintiff for arrearages of 

tithes in manner and form, and for the time before expreffed, (hall 

he repaid by the faid plaintiff to fuch perfons as have paid the fame 

hjr the tenor of this order and decree to the plaintiff, this order 

Mjd decree iwtwithftanding. And in default of fuch proof, then 

^u pi%fent decree and order for due payment of tithes (hall remain 

^ continue in full force, power, and effed, to all purpofes. 

\}oU caufe came on again on loth of November foUowin^y when it was 

deaeedy that] 

pOK the tithes of the laft fumn^r, and fo from thenceforth, the 
fame are to be paid and continued to the queen's majefly, hpr 
^Qiersand afligns ; for that the late leafes or other matters (hewed 
' liot fufficient to impugn the depofitions of witneffes which have 
^'tived the quiet continuance of payment of tithes by the fpace pf 
^7 or 48 years fitheoce the diffolution of the mouafleries : and fpr 

3x3 dire6)ion 
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l"'7i. <^»rcflion of tlie tenants of Pillt\ to be rateably and proportionably 
- contributory for fatisfa^lioti of the 90 I. for the three former vear-s 
according to the decree, it is further ordered, that Bryrm Parker 
and if//. Boli/e efquirts, perfons indifTcrently named by the court, 
(hall, by their direfiions, rate every tenant and tet^rmenf, and (baU 
examine the circumftances in whofe hands the fiime duties for tifJics 
doth reu)ain, and what part thereof is to be deducted or defalked 
bv rcafon of any leafe or occupation of the faid yan€ Kychin^ or 
other juO caufe ; and that fo much of the faid 90 I. as (hail appear 
to be due to the faid Jnne Kychirty (hall be colledted by thofe te- 
nants which were parties delenilants named in the luit and decree ; 
and the one moictv of the fame duty to be paid to the faid yane 
Kychin ht»Jt*re the I2th day o{ January next, and the other moiety 
*' before the 2oih day oi.Mfty next : and if any of the faid tenants 

fhall not agree to pay their money by the faid two. chofen perfon* 
Tilted and apportioned, it is ordered, that the faid two chofen per- 
fons fhall caufc fuch refufcrs to be bound to appear in this court 
before the fccond return of next Hilary term, there to anfwer their 
contempt : and if the faid two chofen perfons fhall not accord in 
raring and ordering of the premifes, then they jointly or feverally 
fo certify this court in writing before the faid fecond return, how 
far they did agree, and wherein they did differ ; and certify their 
joint or feveral opinions, and the circumllanccs which they (haJl 
find touching the premifes to this court in writing ; and thereupon 
this court is to proceed to a final end for the payment of the faid 
anearages. ' 

* Mich* 3 1^ Ch. II. A. D. Scac. 

Bradjhaw v. CUfion. [MS.] 

^ANE Bra/JJhiitu widow, adminlftratix o\ Ambrcje Bradjhaw arul 
^ of Jofw BrudJhaWy brought her bill again ft ^<7/w« Cllffon and 
others, tor tiihes in Fort on ^ in Com, Lane. 

The defendants, by anfwer, alleged, that anciently, long before 
the diffolution of religious houfcs, ^the abbot and convent of 
Cokerfand^ or the abbot of /'//rw^j, or fonjc other rvligious houfe 
or order, (which derendarjts on proof fliould be ready toafcertain), 
was feifed in fee ih right of the faid abbey or other religious houfe or 
orderi of the nranor and lands in Fsrton ; wliich abbey, or other 

reh'gious 
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veligious boufe or. order, was of the PramonJJratsnfes order, of- 1771, 
fonie otber oider exempt or fiecd from tithes ; and, among other * 

privileges and exemptions the faid ahhot of Cukerjandy or otlier 
4ibbey having and claimini; the faid manor and lands in Forion^ ci- 
ther by order, privilege, bull, grant, prefcription, or other gcHxl 
Mrays warrantable in thofe times, held the faid manor and lands of 
Fortm difcharged of tithes dum propriis mauibus excoUbantur^ and fo 
rime out of mind, until and at the furrender thereof; by virtue 
mrliereof, and of ilatute 31 //. 8. and of 32. //. 8. they claimed 10 
hold tlie faid lands difcharged of tithes. That king //. 8. bein); fcifcd 
of the manor of jp^r/^/i difcharged of tithcic, granted the fame id - 
Aiiguft anno 35 to Thomas Holt in fee; and by virtue thereof, and 
of the flatuces abrefaid, be the faid Thomas Holt ougl)t to iiave 
held and enjoyed the fame (had he held the fame in his own hands, 
and not let it out to fanners or tenants) freed and difcharged from 
any tithes whatever ; though in truth, the defendants believed that,. 
at the furrender, the faid manor wiis in leafc to John Kychin a far- 
mer, and not in the houfcs own occup.ition ; that the faid patentee 
Mr. Hoi/f nor his heirs, inheritors of the faid manor, ever held the 
Eiine in their own hands, hut leafed out the fame to tl^nants from 
time to time, which was the reafon the faid tenants, during their 
occupation, pzxd i\xhc& pro tempore \ but the inheritors thcmfclvcs, 
when they held the lands in their own occupation, oiighf, and were 
acquitted. Thai in F^i. 18 C/j. 2. the heir of the faid Holt convcv- " " 

fd to defendants Richard Nfwjham^ John Carlos^ James Clifton^ and 
John FoXy in fee, ihc faid manor and lands of Forton^ whereof all 
the defendants have feverally fet forth themfelves to be refpedlively 
{eifed as aforefaid to them and their heirs for ever; by virtue- 
whereof the faid defendants ought to hold and enjoy the faid lands fite 
of tithes, in 9s Urge and ample a manner as the faid abbots or other 
leligious houfes held the fame \ that the faid defendants, Newjbam^ 
Carl$s^ Qiflon^ and Fox^ did afterwards convey to the other de- 
fendants in fee, the feveral lands whereof they, by tlK»ir anfwers, 
ftatcd themfelves to be owners and inheiitors, by virtue whereof 
the faid feveral defendants had been, during the time in the biil,^ 
the inheritors and occupiers of the faid rcfpeflive lands, holding 
them in their own hands, and not letting them to farnr\ or demiie,^ 
other than asi aforefaid ; and therefore tliey infi lied on being dif- 
charged of tithes. That this caufc came on to be heard the 27th of 
June anno 30 CI). 2. when, after full and large debate, the couit. 
decreed ^U the defendants to pay the values of thcjir tithes to the 

3t'4 plaintiff; 
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1771. plaintiff: but, on the defendants petition« the court ordered tha 
■■ ' " caufc to be reheard. And now it was reheard accordingly^ when, 
upon long debate, the defendant^ counfel infifting that the laid 
lands being parcel of the poflcflions of the abbey of CAerfand^ 
dught to be difcharged of tithes ; for that the lands held of the 
faid abbey lyere, at the didolution, by prefcription, freed and dif- 
charged of tithes dum propriis maniius excolebantur ; and furthert 
infifting upon the feveral exemptions and privileges in the anfwer 
mentioned : in regard nothing appeared, or was made out on the 
proofs in this caufe, to give or grant any privilege, exenoption, op 
difcharge to the detendants, for non-payment of thlies of the lands* 
in their anfwers mentioned dum propriis manibus txcoUbantur^ the 
court did think fit to decree the payment thereof to the plaintiff : 
It is thereupon ordered and decreed by the court, that the feveral 
defendants do forthwith fatisfy and pay to the plaintiff the value of 
the (aid tithes, as fet forth in their anfwers, the plaintiff agreeing-, 
to accept the fame at that value. 


♦ Mich* 10 Geo. I. A. D. 1723. 

Lambert v. Cummin. [MS.] 

Josi AH Lambert gent. lefTee of the dean and chapter of fWor^ 
cefter^ brought his bill again ft Edward Cummin and others, fof 
tithes in fVartonm Lancajbire, The defendant Cumndn^hy his anfwer^ 
alleged, that king H, 8. on 23 March anno 36, granted the lands in 
the anfwer mentioned to John Bradyll in fee, under whom the de- 
fendants claimed. He faid, that no impropriator or leffee thereof 
ever took or received any tithe in kind, or any thing in lieu there- 
of on the faid lar>ds. He infifted, that the faid lands were parcel of the 
dilTolved abbey of Coierfandy which was one of the greater abbeys^ 
and came to the crown by ftatute 31 i/. 8. and were held and en- 
joyed alwa}'s, and at the time of the difTolution, by the find abbot and 
convent, difcharged of tithes ; and had been fo enjoyed ever fince 
•the diffolution ; that the plaintiff, orany former Icffee, never demand- 
ed tithes of the faideftare, and he was advifed fuch cxemptron was not 
loft by the diflblution of the abb<?y, but the privilege continued by 
virtue of the faid flatute, and that he, as owner and occupier, ought 
to have the advantage of fuch difcharge ; that he and his prede« 
%t{^or% had enjoyed the faid cflatc above ico years fiec of tithes; 

Ko\v> 
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Now, on bearing, upon reading the furrender of the faid abbey in 1771. 
the year of H. 8. and the letters patent to yokn Braddyll^ and the ■■ 

nintiler'» accounts of 35 H. 8. whereby it appears that the (aid 
abbey of Cokerfand was one of the greater abbeys ; the coutt 
declared the {aid eftate to be difcharged of tithes, and dirmified 
the bill withcofls. 

N. B. This was a decree made by the three barons, Pricey Page% 
^nd Gilbert. 


T 
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Townify v. Tomlinfon* [3 Wood's Deer. 336.] 

HII was a bill filed by the impropriatrix to obtain the eficd of Lands for. 
her former fiiit, the defendants, notwithftanding the decree in ^"i'^P'7*' 


diat foit, fiiil perfifting to with-hold their tithes^ fcffions of a 

The defendants by their anfwer ftated, that the lands occupied by bey*of the" 
them in PiHirtp were of three different tenures, vs%. that one un- f '^'"*!?" 

. . . *• irratenfian 

divided third part of fuch lands was holden under leafes for lives at order, 
fmall referved rents ; that one other undivided third part thereof Jb^reforeex- 
#ai holden under Fcafes for a certain number of years at rack rents ^ «"»p«cd 

^ from the 

and tfaat the remaining third part thereof was holden by R, Hejketk payment 
onder' leafes for lives until the year 1747 ; that R. Hejketh then when^fn the 
conveyed the inheritance of his third part of and in the lands fo "»*^«'ance 

, ' , . ^ of the own* 

by him occupied to them ; that they had ever fince holden and oc* en of the 
cupied the fame ; and that being thus owners of the inheritance of "" ^"^°^ 
Aicb third part, and alfo occupiers of the whole, they were entitled 
to an exemption from payment of tithes in refpefl of the faid third 
part, -by reafbn ttiat the fame was heretofore parcel of lands be>> 
longing to an abbey of a privileged order before and at the time of 
lh0 diiTalution of nonafteries, as after mentioned : that they dif- 
claimed all right to tithes of the other two third partj, as being 
6nly leflees or farmers thereof, fo that the chief point in con- 
f roverfy by this fuit as between the plaintiff and defendants was, 
whether fuch third part was exempt from tithes when occupied bf 
the owners of the inheritance thereof, or not. 

The defendants therefore, with ppfpeft to fuch exemption and 
difcharge, further faid^ that as well the lands in quefiio» as the 
tithes thereof had been formerly pait^f the poffeffions of the abbey 
cf Cokerfand in the faid county ; that the faid abbey was of a 
very ancient foundation, aqdof theosderofthe P ranionflptUe^f$h\ 

that 
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fji, that the nsligious houfes of that oriicr, by virtue of fome ancient 
- - bulls of exemption, had immemorial ly holdcn their lands freed and 

difchargcd from the payment .of all tithes whatever, or any modut 
or com(><>rition in lieu thereof, when fuch lauds were in the imnie- 
cliate manurance, culture, and occupation of the abbot andconvent^ 
as owners of the inhcriiaiKc thereof, and not let to farmcri "or 
tenants; and they infifted, that for lime immemorial, and until 
and at t)ie titiic of the furrendcr and diflolution of the faid abbey* 
the tithes of Pilling belonged to and were the inheritance and part 
of the pofTefLons of the abbot and convent of the faid abbey ; that 
the lands in Pilling^ whereol' the tithes were demanded by the bill, 
had alfo been for time immemorial, and until and at the time of the 
f^id furrendcr and difTolution, in the aclua! hands, culture, and 
uccopatK>n of the faid abbot and convent l3r the time being ; and 
tlut as fuch, and by virtue of the exemption before mentioned, 
they were difcharg^d from the payment of any tithes to themfclves 
or any other perfon whatever ; and that the lands had been imme- 
luorially, and ftill ought to be fo exempt and difcharged when 
•ccupied by the owners of the inheritance thereof, and not let to 
tenants or farmers, not only dui ing^ and in cafe of unity of right 
^nd poflelTion to fuch tithes and lands, but alfo when fuch right 
9nd poffeflion were fevered, and to whomfoever the fame re-» 
fpeftivcly belonged : that this was the plain uncomplicated ex- 
emption and difcharge now claimed and infifted on by the de- 
fendants for and in refpeft of the third part of their faid lands ; 
and they further faid, that during fuch unity of right and pofleflion 
by the faid abbot and convent it was needlef«, and tliat afterwards, 
during the occupation of the faid lands by lefTees or farmers, it 
would have been unavailing, to infiit on the faid exeniptiotit ; ^od 
they admitted, that, being but modern pqrchafers, they had mif- 
conceived, and not fuCicienrly made out their defence in the 
former fuit. But they further faid, that there were divers records 
and teilimonies to manifcfl; fuch exemption, and particularly that 
it appeared by a grant made in the fecond year of king Jobn^ that 
be granted to the canons of Cokerfund for ever the whole paflure 
of PiUtngy to hold in frccy pure, and perpetual alm^s, with all its 
cafements.; that afterwards, by a furre.nder of Robert^ then abbot 
of the (aid abbey and qf the convent of Cah^rfimd^ executed under 
their conventual feal in the 304b year of Henry the eighth, the faid 
abbey, with all its manors, lands, tithes, and other polfeffions werp 
furrendered to the faid king, to hpld to him and his heirs for ever, 

whereby^ 
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-whereby, and by v-rtiie of the ftatute 31 H. 8. entitled, " An aft 177 «• 
for the dilFolution of monadcries and abble.s," the faid abbey with . ' 

afl its pofTelfions (whereof the lands of which tithes were now 
demanded were part) became veiled in the faid king, his heirs and 
fuccefTors, freed and difchargcd from the payment of tithes in the 
fame manner as they were holden by the faid abbey ; that his faifi 
majefly being fo feifcd did, by his letters patent dated the iftx)f 
September in the 35th year of his feign, for the confideration 
therein mentioned, grant to y. Kychln and his heirs the fitc of the 
faid abbe}' of Coierjand^ with the appurtenances, and feveral other 
parcels of land in the anfwer mentioned; and alfo all that the 
grange or pafture 6f Pilling^ containing 1000 acres, and all the 
lands known by the name of the Demejne Lands of the faid abbcj% 
to hold the fame in as full and ample a manner as any of the abbots 
liad holden the fame at or before the diflblution thereof; and they 
infifled, that by virtue of fuch grant, and of the grant by king 
J^hn^ and of the faid furrender and a6l of parliament, the faid 
y, Kychiriy and all perfons claiming under him, and the larids fo 
granted to him as aforefaid, (of which the lands whereof the tithes 
now in difpute were part), were entitled to the faid exemption and 
difcbarge from the payment of all tithes, ofiferings, and ecclefiaftical 
dues whatfoever, when in the hands and occupation of the owners 
of the inheritance thereof, in as ample a manner as the faid abbot 
and convent before their furrender and diflblution, or as the faid 
king Henry the eighth after fuch diflblution whilft the fame con- 
tinued in his hands, were or was entitled thereto, fuch exemption 
being a privilege which attached, immediately on being granted^ 
upon the inheritance of the lands themfelves. And they further 
infifled, that although, by reafon of the faid unity of pofleflion, and 
by the faid lands being afterwards leafed out to farmers, there might 
have been no opportunity of claiming the adual enjoyment of the 
faid exemption forever fo long a time, yet that whtn the faid unity 
of poflcffion became fevered, and the faid leafes expired, the faid 
exemption would and did come in play and force again, as before 
inflfted upon. They furtlier faid, that all the lands therein dc- 
fcended from the laid y, KyclAn to three of his daughters, who 
married, and held their three parts of the faid lands in common 
undivided, and from time to time demifed the fame upon leafes to 
tenants until the year 1747* when R.HeJketh (whofe anceftor 
married one of the three daughters) began to fell off his undivided 
third part into freehold or lands of inheritance; that the third 

daughter 
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1771. ^augliier of the faitl Kychin had married one Tichborru or fVerdtir^ 
«_.. that her third part or (hare of her father's lands was divided from 
the other two parts into fcveralty, and was ftill holden in 
feveralty by fundry perfons to whom the (ame had^ from time to 
time, been fgld off; that fuch lands were known and diftinguiflied 
from the other lands in Pilling by the name of Tichborne and 
Wtrd^rCs handsy and were in the a£lual pofTcflion or enjoyment of 
the faid exemption and difchargc, now infifted on by the defendant?, 
when fuch lands were In the hands and occupation of the owners 
of the inhericance thereof. The defendants further faid, that there 
were divers other lands, (bcfides thofe lad-mentioned, and thofe of 
which the titiies were now in difpute), which were formerly, and 
before the diffolution of monaftcrics, belonging to the abbey of 
Cokerfandy and alfo to other religious houfes within this kingdom, 
which wpre of the faid Pramonjiratenjian order, and which imroe- 
mortally were, and ftill are, holden, exempt, and dilicharged from 
the paymcAt of tithes whilft in the hands, culture, and occupation 
of the owners of inheritance thereof, particularly in Wartoriy ElkU^ 
MiddkiMy and in divers other pariflies and places, which they hoped 
'would b^ evidence beyond a doubt, not only of the juflice and 
legality of the exemption and difcharge now claimed by them, but. 
alio that (uch ancient bull or bulls of exemption before mentioned 
to be granted in favour of the faid religious order of the Pram^n-f 
firaienfesy and which were the ground and foundation of fuch ex- 
emption, did obtain here, and were aflually received and fufficientiy 
put in ufe within this kingdom, fo as to avoid the force and power 
of the ftatute 7 //. 4. concerning fuch bulls and all other a6)s of 
pailiamcnt relative thereto. They then, as to perfonal and fmall 
tithes, fet up fcveral modufes, which they infilled upon. They 
furtlier faid, tliat if neitiier they ndi the other owners and occupiers 
of lands in Pilling heretofore belonging to and part of the pof- 
feiTions of the faid diffulved abbey of Cokerfandy had ever pre- 
tended to claim any other or greater exemption than that which 
was now infifled on, fuch exemption would never have been dif- 
poted or denied by the plaintiff or her predeceffors, or any other 
perfon claiming tithes in Pillivg. But they j^dmlttcd, that having 
inifiaken their faid privilege and partial exemption, and inflead 
.^hcrepf pretended fometimes ta a total or general one, by reafon of 
•tliofeUnds baying been heretofore parcel of the poffeffions and in- 
l)0rita!kica gf '^.greatpr inpfvifiery, thei'e was fuch a fgit heretofoxe 
trm^tby^t^eplaiotiff 9gai^ them and others ^ and that, they 

being 
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being but modern purchafers, and fometimes apprehending them- 177 1, 
felvcs entitled to and infilling upon a general exemption, and at ' ■ ■■ 
other tirties a partial exemption, and thereby neglefting properly to 
Jlate the time, nature, and ground oF the faid partial exemption 
now infifted upon, and to apply their defence and proofs in fupport 
of fuch partial and true exemption, the court did, in fuch former •*• 

fuit, decree tithes in general to be accounted for and paid by the 
defendants, (except as to milk, calves, and garden fluff) ; but they 
itififted, that fuch a decree would not have been made in cafe they, 
in the faid fuit, had never claimed more than the faid partial ex- 
emption, and had not fet up other mifconceived and inconfiftent 
defences, and miflakenly applied the weight of their proofs, in dif« 
puting the rights of the parifh of Garjiang and matters not appli- 
cable to the true queflion, and negle6led to prove to the court, 
that not only the owners of the inheritance of lands within Pitting 
afOrefaid, but alfo the owners of lands in other places which 
formerly belonged to the faid diffolved abbey of Cohrfand And to 
other monafterles within this kingdom of the faid order of Pnemon* 
Jfratenfes^ were, and immemorially had been, in the aflual pof- 
feflion and enjoyment of the faid exemption from paying tithes of 
fuch or fo much of fuch lands as were, or from time to time hereto- 
fore had been, in their own manurance, culture, and Dccupation : 
"wherefore they hoped, that they (hould not be bound or precluded 
further by the faid decree than as to fuch tithes as were decreed to 
be accounted for and paid to the plaintiff down to the time of the 
making thereof; and faid, that if the faid fuit had been properly 
managed, they had not only been faved the grievous expence thereof, 
but alfo the trouble of this fuit, and had been left in the quiet pof- 
feflion and enjoyment of the faid ancient' and immemorial privilege 
and exemption by them in their anfwer infifled upon as belonging 
to the lands of which they had refpedlively purchafcd third parts as 
aforefaid. 

There was a replication and rejoinder ; and an examination of 
^itnefles ; and a great body of written evidence was read, much 
larger, and fome of it of far earlier date than that which was exhibited 
in the former caufe. However, the court, which was full, difaU 
lowed the exemption fet up by the defendants from the payment 
of tithes of the lands \n PiUittg^ as bwners of the inherinact 
thereof ; and decreed an account. 
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Hicis v.Triffe. [3 Wood's Deer. 363.] 

>^ mill, for- npHE plaintiff in this cafe claimed (/Wr a/. ) the tithes of two. 

lucking- mills : buty it appearing to the court by the proofs taken in the 

terw^rds*^' caufc, that thc one mill had been an ancient mill exiOing from 

ufcd merely |peyond llnic of memory, and, confequently, that no tithes wcr« 

pofc uf due to thc plainiifT for the fame ; and that the other mill formerly 

taulbr^iie * iuckwg-niiU^ and converted by the defendant into a mill iot 

owner's grinding corn, had been ufed by thetjcfiiidant for grinding oats for 

iiui tUUaUiv. his hounds, and fiir no other purpofe whatever^ and that, therefore, 

no profit had bccii received by him for fuch grinding, and, of con- 

fequence, that no tiihes were due to thc plaintiff for the lame ^ the 

bill was difmilTed as to thefe tithes with cods. 


H. 12 Geo. III. A. D. 1772. Scac. 

Ellis V. Termor, [MS. J 

Wherelhcep 'T^HE vicar of Stake L) tie in the county of Oxford claimed all 
;,reagiiied vicarial tithcs in the parifli, and, in particular, thc tithes of 

\\\'l of The ^ . ^ . 

) ear on. I figiftment for all Ihcep agiftcd therein, and not (horn therein, or 

wnTplrlili" of which no tithe-wool was paid to him ; and the tithe of all furze 

;.ppurtcnant ^^j thercon, or fold and carried away, or expended in thc parifh; and 

unotber ilatcd, that the defendant Termor had, fincc his, the plaintiff's, 

Igiiinuu"- induftion to the faid vicarage on the 21 ft of Oi7cirr 1756, been 

iiihe, It fcifcd in fee, or fome other cftate of inheritance, of two farms 

fc(.m>, I* not ^ ' 

one 10 the called Tujmores^ fituated in tlie parilh of Tvjmore^ by rcafon 
ih« former whcreof he and his tenants and Icffees, occupiers of thc faid farms, 
pin(h,au j^j^j 2 jight to depaftura 240 (heep for each of thofe farms upon a 
ilucp are ail comrrou called. Bayard* s Green^ in the parifh of Stoke Lyne ; that the 
tuc titite uf deiendatit had himfelf occupied one ol the faid farms called Tujinort 
upol Wholly Tann^ from the faid time until the cth of April l':66 ; that he then 

pjid to ilie J i I ^ 

parfun uf, Ict.the fametoihe defendant Roberts^ who had ever fince occupied 

iheLucr. j^ . ihattlie defendant AlUn had, from the faid 2iftol Oclober 1756, 

pcqupied thc other farm ; that they bad, for great part of the time, 

agiftcd each 240 flicep on Bayard* s Green^ but had always Ihom 

ijLich (hcep out of the parifli of Stokf Lyne^ and had not paid the 

. plaintiff any tithes for ibc wool of fuch flicep; and the plaintiff 

in&ftedf 
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inCftedy tTrat he was entitled to receive agifliment tithe for thfc fiitd ^77*' 
iheep in proportion to the value of the paflurage thereof for the — • 
time they were refpeftively depaftured in the parifh of Sfoke Lyne. 
The biH further Hated, that the defendant fernnr had al(b occupied 
a large quantity of furze grounds within Stdke Lyne^ ti\i had an- 
nually cut and fold or carried away out of the faid parifh large 
quantities of furze, tlie tithes for v\hich he ought to have paid to 
the plaintiff. ' 

The defendant Permor faid, that the plaintiff was vicar, and, as 
liich, entitled to all vicarial titlies, except as after mentioned ; that 
he had, during all the time the plaintiff had been vicar, been feiftrd 
in fee of two farms, the one called, Tufmor^y and the other, PimlicOy 
in the liberty of Tufmore in the parilh tyS Tiff more \ that the rc- 
fpcSivc occupiers of the faid farms had a right to depafture each of 
them 240 (heep upon Bayard* s Greeny that the faid right iud been 
immemorially excrcifcd by the occupiers thereof; that he had oc- 
cupied Tufmore Farm from the time of the ^plaintiff's indudlitm 
until the 5th of April 1766 ; and that from that time the dcleiwlaiit 
Roberts\\dA occupied the fame as tenant to him; that during the 
time he occupied the faid farm, he b-id depaftured yearly on Bayard* s 
Green 240 (heep from the latter end of April to the latter end of 
O^ober\ but that none of the faid (heep had ever lodged on Bayard* s 
Green^ or within the parifh of Strhe Lyr,e^ but were driven off 
from Bayard" i Gr^en every evening, an«i lodged and folded within 
fome part of Tufmore Farm ; that the defendant Allen had, ever fince 
the plaintiff's induflion, occn[)ied Pimlico Farm as his tenant ; th.it 
during the refpcftive times tliat the defendants Roberts and Al.'en 
had occupied the faid farms, they had refpcftrvely depaftured on 
Bayard* s Green yearly, from about the latter end of April uniil 
about the latter end of Ocloher^ 240 (heep in rcfpefl of each of tlic 
faid farm?, but that none 0/ their faid flieep had lodged by night 
thereon, or within the parifti of Stoke Lyne^ but had every evening 
been lodged or folded within the faid farms. He admitted, that he 
had (horn all fuch (heep depaftured on Bayard^s Green out of the 
parifh of Stohe Lyne^ and iia<l ihorn the famein the parilh of Tufmorr^ 
and had never paid the pl-aintiff tiie tithe of wool or any other tithe 
in rcfpe6l of fuch (heep ; but he faid, that be had paid to the 
refiorof 7w/ii5r/ ihe.Tti;the of fuch wool, or made him a fa if- 
fo6(ioit for the fame. U« further faiJ, that he cKd not believe that ' 
.the plaintiff was entitled toagiftment. tithes for the pafturage of the 
iakl flicep, becaufe that the ihccp*gates for 480 iheep appuncnaift 
. : ' ? ; 10 
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1772. ^o the faid tenemetUft had been immemorially ufed atid ^njdyctl hy 
■ n il" the oqcupiers of Tuftnore Farm and Pimlico Farm upon BiOyard^s 
Green in the pari(h of £/d>^/ Zy;?r ; and that the tithes of ^ool of 
the faid flieq) had been immemorially paid and payable^ and xjt 
right ought to be paid and payable to the reSor of Tufmore for the 
time being, as often as the faid iheep had been (horn in the faid 
parifh of Tufmore ; and that it bad been the conilant ufage to Oiear 
fuch fliecp in the parifh of Tufmore \ that defendant had accord- 
ingly paid fuch titl^e or other fatisfa6lion to the reflor of Tufmore 
for all fuch iheep as the defendant, and alfo the defendants Roberts 
and Allen had rcfpeflive agifted on Bayard* s Green from the time of 
the plaintiff's induflion to *the vicarage oi Stoke Lyne\ that the 
plaintiff therefore was not entitled to the tithe of agiftment which 
he claimed, the (heep not having been fraudulently removed to 
Tufmore to be (horn there. He admittec^ alfo, that he occupied 20 
acres of furze lands on Bayard's Green ; but faid, that he did not 
know whether the fame were in the parifh of Stoke Lyne \ that he 
had one year with another cut 5000 furze; but he denied, that lie 
had fold any part of the furze ; but faid, that he had expended 
fome part thereof in fuel and hufbandry on the faid farms, and had" 
ufed the remaining part at his brick kilns to burn bricks for the 
neceffary repairs of his effate : and he infified, that he was not 
liable to pay any tithe for fuch furze, even if it had grown upon 
any land within the parifh of Stoke Lyne ^ which he did not admit ; 
and he added, that the faid furze might be worth on the fpot wl^re 
cut about 1 2s. a hundred. 

The anfwer was followed by a replication and rejoinder \ and- 
witneffes were examined for both parties. 

The court being divided, the judges delivered their opinions 
feriatim. 

Perrott B. — It appears in this cafe that the demand of agiftment 
tithes was made in 1768 for the firft time. I think that the court 
ought not to fupport fuch a demand. Tithes ought to be paid at 
they ufed to be paid : it is fo dire£ied by the feveral a3s of //. 8. 
and £.6. But, if thefe a3s were out of the cafe, I think we 
ought to fuppofe that there was a legal excluflon of this demand. I 
will fuppofe that the owner of both farms had before the divi(ion of 
parifhes ip this kingdom dedicated the tithes of this ground xq 
"fufmore^ to the parfon of which pari(h it appears that tlic tiihc of 
wool has always been paid. Crifpe v. Mickleburgh^ [f^P^^ 604.) 
nMrhich has been cited^ is .an authority ia point. That decide waf 

9 reverted 
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KVeried becauFe the plaintiff h^d never received the tithes, but i'r^2. 
■Ji ^'^had always been paid to the parfon of the parifh where the oc- ■ 
C£!i ^^^^ rcfided. The ftatute of 2 & 3 £. 6. relating to the tithes of 
Cy,| lind where the pariflies are not known, provides, that where tithe 
bis been paid to the parfon of any particular parid), the ilatutc 
Ball not have efiefl. And To is Sav. 60. where it is dated, that 
" there was a fen called, ff^ildmorey in the county of Linahiy which ' 
^^?M " was not known to lie in any parifh certain. Upon which it was 
^*-" " wdercd m this court, that the tithes in that cafe fhould be paid to 
" the parfon, vicar, penfionary, Wt\ where the owner of the cattle 
" inhabited. But, if the tithes have been paid to the parfon of any 
* parilh time out of mind, ^c, ; although it is not known in what 
^ parilh the moor or common is, they ihall continue to be paid in 
** the parifh where they have been ufcd to be paid. But, where no 
" nfe of payment hath been as before, nor the parifh certainly 
** i^nown, they fhall be paid to the parfon or vicar where the 
** owner refides, "by a provifo in the flatute of 2 & 3 £. 6. 


" '.' n" 


I think that the bill ought to be difmifTcd, as to the agiflmcnt 
tithe. 
Adams B. — As the rule is aow fettled, that tithe of wool may be 
[ P>id in one parifh, and tithe of agiflment in another, we cannot in 
Ait cafe depart from it. The defendant infifls, that the tithe of 
^'Ool has been paid to the parfon of Tufmore as often as the fheep 
'^vc been fhorn in that parifh ; and, therefore, that no agiflment 
t*the is due in the parifh of Stohe Lyne. But this concluflon is 
Without ground ; for wool, as I faid before, may be paid in one 
Parifh, and agiflment in another. The defendant does not flate, 
*"^t the (beep were levant and couchant on the farm in Tufmore^ 
^^ that he dwells in Tufmore. But take it to be fo, and that this 
^^^mon is appurtenant to the farm which has paid tithe of wool ; 
y^U if tb€ common is in another parifh, it mufl pay an agiflment* 
^'*he there* There may be cafes where the principal land or farm 
"^ing difcharged, the acceffary or common fliall be fo. In the cafe 
^* taxes* (which has been cited at the bar) the court held that the ♦Vide infra, 
P^^'ilh in which the land lay Ihould have the benefit ; for every 
^^^timoner ought to be affeffed feverally, it being a charge on the 
P^^'fon in right of the land, and therefore he fhould be taxed where 
^■^^ land lay and not where he reflded. Suppofc lambs had fallen in 
^"^ common, the parfon of Tufmore would not have been entitled to 
^^eiii« Tithe is not a charge out of land, nor a perfonal ciiajcge ; 
Vol. II. 3 u but 
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1 77a* ^^^ an ecclefiaftical inheritance due to the parfon) and arifing within 
•,..1.1.1.^ the parilh. The cafe of Crifpe and Mickkburgh does not feem to 
me to be in point. It was not a right of common in the parfon of 
* the parilh who claimed the tithe, but it was a common fur cauft d€ 
' vicinage. If the reafon for reverfing that decree was what is men- 

tioned by my brother Perrott^ it would have amounted to a pre- 
fcription in non decimando. 

Smjtbi B. — I think that the parfon is not entitled to an agtftmene* 
tithe* If the«old rule could hold with convenience, it would be 
the beft method : for, as it is now, the occupier is fometimes liable 
to pay double tithe. The only excufe/or it is, that it is his own fault 
to move them* But I think that this rule ought not to hold, where 
a farm is in one pariih, and an incorporeal right annexed to it, as 
a common, is in another parifh : the common (hould be confidered 
as part of the farm in the other parifb. The cafe of exemption in 
Bunb. 138. {fupra 647.) is to this effeS. The cafe of rating is fo; 
and the fame rule may apply to tithing. And the ufage in the 
prefent cafe having gone accordingly, we ought not to difturb it. 

Parker C. B. after ftating the pleading, faid, «< I will confider 

this cafe firll as to the agiflment-tithe. And upon that I am of the 

feme opinion with my brothers Smythe and Perrott^ but I confine 

myfelf to, and ground my opinion upon this particular cafe. Suppofe 

a man holds a farm and lives in the parifli of A. and holds other 

lands quite diflinfl from his farm, and no way exempted, in the 

parifli of B. and depaflures his flieep upon the lands in that parifli, 

but fliear^ them in A. the parfon of B. fliall have an agiflment* 

tiibc, becaufe he has no other profit of thofe fheep. The flatute of 

3&3£. 6. f. 13- §3. by providing, that where perfons have 

beails or other tithable cattle fed in any wafle or common grounds 

whereof the parifli is not certainly known [q\ fhall pay th^ tithe 

of fuch cattle to the parfon, vicar, Uc. where the owner of the 

cattle lives, implies, that where it is known in what parifli fuch a 

common lies, tithes are due to tbp reQor or vicar of that parifli for 

the cattle feeding therein. And the determination of the Houfe of 


(f) In the Refgrmatio Ugum, tit, De Jta'mit, c 4. p. 117, n 8. Cum atttem nmmtfmm 
duahut autfluribusfarochiiipafcuafuntf in qu'tbtn fparfim mninuilU digunt\ mit fi tttrgt 
vaftajintytt publicum ujum hainntts^ quai noflro fermone dirimus, waftc grounds, in fmiSms 
nullum Jit pffrittatitjut utiiut cert^ parocki^c ; aut quamdo talit efi victMrum'far^hiarum 
inter fe pafcu^rum eommur:ica/i§, mutuis ut vicihui in iWn pnjcuorum jut oBamhuUt, ceitit 
anni temfvihus humane qu9dam et eommodofilteprofinfuifatit refpcifui turn /fgrewetur ad 
illitm bfum dtHtmnmjy* in ^Mfoftfir miim*liim inkabOmt, 

Loris 


,. 
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Loidn in Crj^ v. MUkleiurgh proceeded upon that fuppofltion : 277^ 
.for the rcaroQ of difmilTing the bill was^ becaufe the owners of .the - - - ^ 
cattle feeding on t lie common had always paid their tithes to the 
miniflers of the pari(hes where they lived. 

It is clear, that before the council of Lateran^ the laity might 
give their tithe to what church they pleafcd ; and the parfon of 
Tufmen might have the tithe of Bayard^ s Green as a portion of tithes, 
%Itt/l. 64.1* But then it (hould have been laid that the tithe of 
this common belonged to him by grant or prefcription, Godi. 45, 
Bttt| though the defendant has not done tliar, yet he has prefcribed 
ibr coinmoD for a certain number of (heep upon Bayard* s Green in 
the parifli of Stoke Lyne as appurtenant to Tufmore and Pimlk9 
£mns in the parifli of Tufmore^ and that tithe-wool or other fatiC- 
fafiion hath been immemorially paid to the re£lor of Tufmore as 
often as the (heep were ftiorn in that parifli ; and that it has been 
theconftant ufage to fliear them there, and that agiflment-tirbe is 
oot due to the plaintiiF, as the flieep were fliorn in the parifl) of 
Tnfii§re^ and not fraudulently removed. And I am of opinion, 
duit this is a good defence againft the prefent demand, and I rely on 
the cafe of the King y William Blunjham^ and others^ v. Henry Foxt 
Hil^Ann. B. R. KoL 78. in error. It was error in a judgement 
r in C. £• where, upon a fpccial verdicl it appeared, that feveral 
prions had been afiefled to the land-tax in the parifties where their 
commons lay, and the afleflmcntsL confirmed by the courts. And 
the court of .Common Pleas gave judgement for the defendants, 
hecaufe they a6led under the warrants of the courts who had jurif- 
. ^EHon. But, upon a writ of error, the court of Queen's Bench 
"cverfcd the judgement, and refolved, that thefe commons appendant 
I'Qght to be aiTefled to the land-.tax in the pariflies where the farms, 
^ which they are appendant, lie ; but that the farms, to which 
^^^ belong, ought to be aflefled the higher in regard to thefe 
P't>fits belonging to them, for that they are parts of thofe farms, and 
P^fk incidently with them- Otherwife, of commons in grofs. And 
^^^ alfo held, that tlie defendants being the afleflbrs, and making 
*^ afleflments, and .procuring a confirmation of them, and the 
^^^rrantsof diftrefs, fltould not be allowed to juftify under thpfe 
^Vrants ; i^nd the judgement was reverfed. 

Bat it was objcfted by the plaintiff's counfel that the defendant 

^^th failed in proving his cafe : but I think tliat the proof he has 

Wought is fulficient. He has read ih evidence a grint of 10 yfpr^ 

^3 £liz* by which *^ Thomas Pigoti grants tp ^dwardLove a mef- 

3 U a «♦ fuage 
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1772. " fu^gc Ot farrti, and toft, in Fencot in the parifli of Sioh Lynff 
m '* " and four yards of land ; excepted to the faid Thomas Pigotty atl 

" that (hcep gate of 400 (hcep, and his Tight and title of feeding 
** and depafturing the faid fheep in the fields jn Fencof in the 
** parifhes of Stoke Lyne and Tujmore^ in and upon one great piece 
** or parcel of ground, common, or wafte, ufually called by the 
** name of BajariTs Green^ adjoining to the manor of Tufmore^ 
** other than all fuch common and (hecp-gates as of right belonging 
*« and appertaining to the faid meffuagc or farm and toft lands and 
" tenements then or late in the tenure of Giles Marjh ; the faid 
** T. Pigoit his heirs and affigns the faid common and ftieep-gates 
•< to have and enjoy in fuch manner as the ftiid Thomas and his 
« anceftors, wh^fe eflaies he has in the manor of Tufmore^ which 
" he has enjoyed in right of themanor in or upon Bayard* s Green^ 
** by reafon of the manor of Tufmore\ the lithe of wool and 
« all other tithe of the which faid (hecp is and hath been ufually 
«* belonging to the reftory of Tufmore aforefaid." Richard Bonner 
proves th^ enjoyment of this common, and that they folded in 
Tufmore^ and never knew any tithe-wool paid. The old receipts 
prove '59 s. paid pnnually as a pcnfion by Sir Richard Fermor^ an 
anceftor of the defendant, to the reftor of T'z^^rr * thefe receipts 
arc in 161 1, 1612, 1629, 1630^ 1634, 1636. Mr. Gamble^ the 
fteward, proves 15 1. yearly paid by IPlUiam Fermor to th« reflorof 
Tufmore by half-yearly payments for fevcral years in lieu of aH 
tithes. So that the proof feems to me to be complete. 

As to the tithe of furze, the defendant admits, that ever fmcc the 
plaintiff was vicar of Stoke Lyne^ he hath occupied 20 acres^f furze 
land on Bayard* s Green^ but knows not whether all or any part of 
fuch land is in the pari fh of Stoke Lyne -^ that he has yearly cut 
about 5000 fuize from off the land, but does not know that any 
was fold, but that xi Was employed on hufbandry occafions on Tuf^ 
more or Pimlico farms, or expended in repairs upon them. 

Though it is not admitted by the anfwer, yet it is prt>ved by 
two witneffes^ that the furze land lies in the parifli oi Stoke Lyne. 
The defendant does not prcfcribe for eflovcrs as appurtenant to 
either of his farms in the parifli of Tufmore^ or fliew in what right 
he occupied the furze ground in Stoke Lyne. Tithes of furze are 
due of common right, PVolferJlan v. Bragington^ fitting down of 
caufes after Tr. 1 746 ; and furze cut in one parifh cannot be ex- 
empted from tiihe by being employed in hufbandry purpofes in an- 

4 other 
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other parifli, according to the xtzknmg \n Holbeachv*fFhadcoci^ 177?^ 
Hardr: 184. and S coles v. Lowther^ i Lord Roym, 129. t ■ 

The other three Barons coricurrcd in opinion with the Chief 
Baron with rerpe£l to the tithe of furze. 

The bill therefore was difmifled as to the agiftment-thhe by the 
opinion of three Barons, dljfentient Adams B. but the defendant was 
decreed to account for the tithe of furze without cofts on either fide 
' to this time, refer ving fubfequent cofts till the coming in of the ^ 

report (r). 


(') When this eaufe was opened, the Chief Bimrty Smythe and Adami B. exprenfcd 

ihemfelves ftrongly of opinion that the vicar was entitled to the agiftment-tithe of the 

^' flKCp, anddeArcd tu hear what defence could he made. The defendant's counfcl faid 

biaUMle,but cited the cafe of Poor v. Seymour^ (^f"P^** 7 '3*) which the court denied to 

be Uv. The three Barons thereupon periifted in their opiiiii>n, and in fupport of it the 

pUndff's counCcl cited Lane i(y Bro. Dixmrs, pi. i8. Foph. 197. i Lord Raynt, 

Sakt^^Lowther : to which the Chief liaron added the cafe of Crifpe v. Mickleh\*rgfif 

IfifrM ) and the Reaor of Lilly's caf^n llertfordjfUre, Hatfield v. Rmivlifi, (1 ^rood's 

<2^» 47l«) But Mr, Baron Perrott raifcd a doubt in the mind of the court ; whether a 

nan having a farm in one pariih' with right of common appurtenant thereto in another 

pdrifli ii liable to pay agiftment-tithe of fuch coro:non to the vicur of the pafiQi to which 

(^ common belongs : he faid^ he owned he hud his doubts upon ir, as the owner of tiic 

1 cftate would in that cafe be paying double tithe for his ettate. In confequrncc of this 

^of^, the cafe was adjourned to come on again the firft day of caufes in the next tcrqi 

*y way of fp^iul argument. 

In the cafe of SeoJes v. Ltnother, it appears that Loivther was parfon of the parlOi of 

^llliHgtcnf and that Sc^dei lived in Kippax the next adjoining parifli, and occupied a 

*'"5* trait of arable land there, and had forty acr^s of meadow ami pafti^rc in Sivillirgton^ 

^^ four acres of arable land. Lowtkcr libelled in the fpiritual court of York ag.tinft 

^^^i for tithes of the cattle depaftured in Sivillingfn. ^ Scales, upon a fuggeftion that 

**'**« cattle kept for ploughing the land, and cattle for the pail for the ufe of the houfe, 

slit not by law to pay titties, obtained a prohibition nif, &V. And as to this, the court 

*'**» that if in thrs cafe there had not been amble land in Swillingtofiy it is without doubt 

^* the parfon ought to have had tithes. For the reafon why cattle of the plough arc 

^^fcd from the payment of tithes is, U-caufe they are eniployed for the improvement 

^he arable land in the fame parilh, by which the parfon has better tithes of the arable 

^*^^ : but here that reafon .would fail, for the parfon of Swiltington has no tithes 'of the 

^^^ in Kippax. In the fame manner where a man has wood in one paiifli and arable 

''^^^ in another; if he makes ufe of the wood in making fences for his arible land, he 

*^ll pay tithes to the parfon of the parifh where the wood grows. But it would be other- 

^^t*, if it were in the fame pariOi. The fame law, where the wood grows in one paiifli, 

^^ it fpent in the owner's houfe in another paii(h. The qucllion then here wji bc^ 

^Helher the ploughing of thcfe four acres of land in Sivillington, will excufe thefetattlo 

^^m the payment of tithes ? And clearly, it will only excufe thofe cattle which plough 

^^^ land of the four acres, and not thofe which plough the land in A7^/*ay. For the 

^^rfon ought to have Something in lieu of the lofs of thofe tithes, which can only be of 

^We Cour acres in Swillifigtcn, Then Ponvell J. took exception to the fuggellion, vix, 

^^Kcxe the plaintiff fuggeftSf that thefe bairen cattle plough the land, £^t;. but does not 

^^yfuefouod (he plaintiff bad ubcrioies decimas in another place. And (by him) uhethret 

3 U 3 dtcimat 
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1772. ^ 

"' Tr. 12 Geo. III. A. D. 1772. Scac. 

Glafs V. CaldivaU. 

'X^HIS was a bill by the rc£K)r oi Penfcomh in the county of 
Henford for an account of tithes, both great and fnaall, 
> arifing in the pariOi in the year 1770* 

The bill charged, that the plaintifF had never entered into any 
agreement with the defendants for their tithes for the prefcnt year ; 
but on the contrary infifted, that on or about the 19th day of D^- 
amber laft, he had caufeda notice in writing figncd by him, dated 
the 15th of that month, to be delivered to each of the faid defen- 
dants to the efieft following, vi%, " that the great and fmall tithes 
*< due to the plaintiff from the farms each of the faid defendants 
** occupied would be taken in kind the enfuing y^ar ;*' that on the 
aoth day of February laft, he caufed another notice, (igned by bim» 
to be delivered to each of them, that he intended, purfuant to the' 
former notice given \n December I'jtg^ to gather in kind all the 
faid defendant's tithes, both great and froalj, which fliould arife 
and become due to him from the farms they feverally occupied in 
1770; and that they ftill refufed to comply with fuch notices^ 
and would not fet out their tithes or make him any fatisfaflion for 
tlie fame, except the pretended compofition. 


' / 


detimdc does not fignify) only, that the p^irfon will have better rirhes out of the arable 
land, than he would have had if the cattle had not ploughed ir, but it fignifics, that lie 
will have fo much more tithes (than othei wife he would have had) as will fully recom* 
pence the lofs of the tithes of the cattle; or they wilt (as he exprefled it) out-weigh that 
lafs. But at to this fignification of uBeriores, Tteby C. J. doubted much. But in the 
principal cafe a prohibition was granted quoad the cattle only, which ploughed the land 
in Swi/HfigtoM : and as to the reft, Ltvftkcr had liberty to proceed below. 

In the cafe of Hatfield \. RaiuHng^ the plaint iff, sCs rc£Vor of Lilfy in Hertfofdjkirt^ 
filed his bill (among other demands) for agiftmcnt-tithe of (hecp, which were fliom and 
had dropt their lambs in the adjoining parifli of Offiey, and as the lands, where the flicep 
fed, were in the common-fields lying in both pariflies, it was objcdled^ that ii would be 
double tithing, if the defendant having paid the tithe of wool and lamb to the vicar of 
Offie^f. was to pay agiftmert-tithe to the redlor of Lilly, But the court faidy that thit 
was ab inconvenience which the defendant had brought uj)on himfelf by not fliearisg « 
proportionable number of his ewes, and letting them yean their lambs in Lilly. And 
the Deputy Remembrancer reported^ that he could not rccolle6l any inftance where ibe 
court had d'ureAed a proportionable tithe of wool and lamb, fn Hii, $ff^,ic M. i69T« 
the court dtrcAed the full tithes in kind.of wool to be paid, although th^ (hecp had beea 
but two months in the parilh where they were (horn. Between Prr/;c ind ^mimt of 
Levir'mgt^n in the Ifle (f Ely, 

The 
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The defendants idmitted, that the plaintifF was refior, and en- 1772* 
titled to all the tithes arifing in the pariQi, or to fome compoGtion -i— « 
for the fame ; and that they had the tithable matters in the year 
1770 as charged by the bill ; but they denied, that the tithe there- 
of ought to have been fet out to the plaintiff, according to the 
notice fiated in the bill. 

Thp defendant Caldwall faid, tliat from the time he entered on 
his lands in the faid parifh, which was about twenty-five yean 
ago, to the month oijune 1767, when the plaintiff* was prefented 
to the redory, he had rented the tithes of the faid lands, and all other 
his tithes, except poultry, chickens, and eggs, for which he paid 
tithes in kind, and acompofition to the re6lor for his other tithes of 
9 K a year, on the 26th of December in each year ; and that he bad 
paid the faid compoGtion to the plaintiff* for two years, who had 
given him a receipt fur the fame. 

The defendant Bennett faid, that he had occupied a farm for ten 
years paft ; that he had paid 3 1. 10 s. as a compoGtion in lieu of 
his tithes, except as aforefaid ; that he had paid the fame to the 
fiiid plaintiff* for the faid two years, and had got his receipts for the 
lame. He admitted, that on the 19th day qi December 1769, the 
plaintiff* had caufed fuch written notice, Ggned by him, to be de* 
livered to the defendants, and that no new agreement; had been 
made for their tithes for 1770, otherwife than aforefaid; but he 
infifted, that the faid agreement for al compoGtion of their tithes 
fiill fubGffed, as the notice delivered was not regular, being too 
(hort a notice before Chrijimas 1769 ; and therefore that the plain- 
tiff, notwithffanding fuch notice, was bound to accept from them 
the faid compoGtion money of 9]. and 3 1. 10 s. in lieu of their 
tithes for the faid year, ending at Chriflmas 1770. 

The defendants faid, that accordingly on the faid 26th day of 
December 1770, they had refpe£lively tendered. to the plaintiff* the 
faid compoGtion, which he had refufed to accept ; and they in- 
fifted, that they ought not to account for any t>f their tithable 
natters in 1770, or to make him in rerpe£k thereof any fatisfac- 
tion other than the compoGtion aforefaid. 

Perryn and Kenyan for the defendants argued, that the notice to MS. 
determine a compoGtion for tithes muff be reafonable ; that fuch a 
compoGtion is in the nature of a leafe of tithes or of lands ; that 
in the cafe of lands, there mpfl be a notice of Gz months or Gich as 
the cuftom of the country requires ; that the occupier ought to 
know time enough to determine his cultivation of his land ^ that 
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1772. ^ Gulliver. cn the demife of Carter y. Burr^ at the aflizcs in Kent 
_•. about four or five years before, on a motion for a new trial, the 

court of King's Bench held, that the fame notice was neceflary in 
cafe of tithes as in cafe of laniis. 

Lord C jB. Parker. — In Buni. 15. it is faid by Baron Pr/r/, that 
notice mayte given before reaping. I am of a different opinion, 
Hardr, 203. SalL 414. I cannot find that' the court has fixed a 
precife time : but here the parties knew that the year ended at 
Chriflmas, If I was to lay down a rule, I fliould think Old Mi^ 
chaelmds Day a proper time. But in this particular cafe, I think 
the notice given before the year ended was fulficient. 
* Smythe B. of the fame opinion.— Notice muft be given. The 
queftion is. When ? When tlie year begins, the compofition muft 
continue to the end. In this cafe, the notice was before the yc^r 
ended. If it be holden, that notice muft be given before prepa« 
ration is made for the corn, it muft be given the fpring before ; for 
then the land is prepared. This is not like the cafe of landlord 
and tenant. The cafe cited of Gulliver and Burr^ was a Icafc of 
all the tithes of a parifli. A tenant ftiould have fix months notice 
to provide himfelf; but that is not neceffary for an occupier %t^ 
taining his own tithes. The notice in this cafe is fufficient. 

Adams n. — Some notice muft be given. The queftion is, Mow long 
before the compofition of the former year ends ? The notice muft 
be reafonabltf. ' Suppofing the compofition equal, it is for mutual- 
benefit, and to prevent taking and fetting our the tithe. It feems 
that notice any time previous to the ending of the year is fufticient. 
If you go by any other rule, it muft be uncertain. If it was a 
tompofiiion for any' particular fpecies of tithe, fuch s^ wheat only, 
it might make a difference to the occupier, but not where it is a 
compofition for all tithes. 

Perrot B. — It has. been always the received opinion of this courts 
that fuch a reafonable notice fliould be given, as might determine 
the farmer how he (hbuld cultivate his land. ' This was always Mr. 
jyilbraham'^s opinion. Hardr. referred to by Lord Holt; in SalL^l^. 
^ confirms this. I fee no difference between a cotnpofiiion for all 
tithes, or for a particular fpecies of tithe. The time for notice has 
always been underftood to be about Michaelmas, Between land- 
lord and tenant, the notice muft be reafonable : cuftom has fixed 
it to fix months. Suppofe a man to have a modus for fome par- 
ticular land ; if be knew his compofition was not to continue, he 
ivould not fow his wheat on that land. . 

The court decreed an account with cofls. 
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1772. 
M. 13 Geo/III. A. D. 1772. Scac. 

Bret V. Chaplin* 

♦pHE plaintiff, as rcftor of Ryjome^ otherwifc Ryfclm^ in the 
county of Lincoln^ filed his bill againft the defendant, who 
iras the owner and occupier of all the lands in the parifh, for an 
account of tithes, both great and fmall, and alfo for certain lands 
in the poflefTiop of the defendant, which the plaintiff claimed as 
glebe lands belonging to the re£lory. 
The defendant admitted, that the plaintiff was rc£lor, but denied, 
< that he m^s entitled to tithes in kind ; and he faid, that he, the de- 
fendant, was, and had been ever fince the plafntiff had been re<Slor, 
Ible owner and occupier of all the lands in the pariOi, and alfoojf an- 
other traft of land adjoining, called. Grange de Lyngs \ that parcel 
of the faid tra6l of land had been for feveral )ears fo blended 
and intermixed with fome of the lands lying in the parifli, that he 
could not with abfolute certainty dlftinguifh and afccrtain the one 
from the other ; but that he believed, that all the lands in the 
parifli, diftinguiOiing them in the bed manner he was able from the 
lands belongi[]g to the Grange de Lyngs^ confided of the feveral 
acres and parcels of land as dated in the anfwer, containing 671 
acres ; and that they lay in the faid parifh, and were of tiie yearly 
v^lut of 320 U ; that the traQ called. Grange de Lyngs^ confilLd of 
the feveral acres and parcels of land, alfo in his anfwer fet f>mh, 
containing about 759 acres; that the faid 759 acres were not in ' 
the p^nQl of Ryfome^ or the tithable places thereof; and that, if 
they or any of them were, all the lands belonging to the faid tra£li 
were exempt from the payment of tithes in kind, while they were 
in his hands as owner thereof; for that before the council of La^ 
Uran^ to wit, in the year 1215, Grange de Lyngs^ and all the lands 
thereto belonging, were parcel of the poffeffions o^ the abbey or 
moiiadery of Barlings^ in the faid county ; that the iaid monadery, 
was one of the greater monadcries, it being in the king's books 
above the value of 200 L a-year ; that the abbot and monks thereof 
were of the order of the Pramonjlratenjes ; that the faid order was 
lawfully entitled to a difcharge from the payment of tithes for fuch 
of their lands as they held in their own hands ; that the faid mo- 
paftery was not diflblved by the datute of 27 H. 8. fur the diffo- 
I^jUQn of religious boufes, but .came to the crowo by the attauider 

of 
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1772* ^^ ^^^ abbot, and by forfeiture, after the making of the a6l of 
. 27 H. 8. and before the making oi the a£l 3 1 //. 8. ^ that the 
pofleflions thereof were entitled to the benefit of the faid a£l, and 
the owners of the pofleffions of the iaid abbey were thereby dif- 
ch3rged of tithes; that there was only one houfe in the parifli 
(cxclufive of Grange de Lyngs) which was occupied by the de- 
fendant and his family ; that there had not been for a great mimber 
of years in the faid parifh any church, chapel, or other place of 
publick woHhip, the church having been demolifhed before the reign 
of queen Elizabetby and never fince ere3ed, nor any chapel or other 
place of publick worOiip, in the room thereof ; that neither the 
plaintiff, as rcflor of the faid parifh, nor any of his predeceflbrs^ 
re3ors thereof, from the time the faid church was fo demoliflied to 
the prefent time, ever performed any religious duty in the faid 
parifli, except what was neceflary to be read and performed upon 
their «indudions; for that he the defendant, and the feveral perfons 
who had owned the lands in the faid pariOi before him, and their 
families, for a great feries of years, had reforted to divine fervice 
to the parifli-cburch oi Burton^ adjoining to the pariQi of Ryfome^ or 
to fome other neighbouring parifli-church ; that the minifier of fuch 
parifli for the time being ofiiciated for them in burials, chriftenings, 
and in the holy facrament, and other facred functions ; that be re- 
ceived, at he believed, his cuAomary dues and fees as minifter of 
fuch church and parifli ; and that the refiors of Ryfome had not, 
within the memory of man livmg, and from the time aforefaid as 
be believed, been charged with or performed any duty in the faid 
parifli ; that there never was, he believed, a parfonage- houfe or any 
glebe land m Ryfome belonging to the re£lor* thereof; that there 
was a terrier of the parifli in the regiftry of the bifliop of LiHcoIn of 
foroe fuch purport as ftated in the bill, but that fuch terrier or cer- 
tificate was no evidence againft him, as it did not appear to be 
founded on juft and proper groiinds, and might be an ex parti 
infirument, calculated to give the re6lor a right to which he bad 
no juft title ; that he knew not the particulars of fuch glebe land, 
if any fuch ever was, or the boundaries or defcriptions thereof; 
and that if any glebe land had ever belonged to the redory it was 
included in the compofition real after mentioned. He then denied* 
that he, or any under whom be claimed, had wilfully confounded 
and blended, by inclofures or otherwife, any pretended glebe lands 
in Ryfome^ with any other lands belonging to him. He further 

faid»' 
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W, that he and his father, and fuch other perfons as had been 1772. 

ownen of the eftate in Rjfowie under whom he claimed, bad, from ; 

time immemorial, been lawful owners and in pofleflion of all the 

hods in the faid parifli, and he infified on the benefit of the ftatute 

of limitations made in the yA year of Henry the eighth, and of all 

other the ftatutes for reftraining fuits for the recovery of lands after 

longpoflefGon in bar of the plaintiff's claim ; and alfo that he had 

bad polfeffion of all the lands in the pariOi, either by himfelf or by 

thofe under whom he claimed for fo long a time, as to bar the 

pbuntiff from fetting up any claim at this time to fuch glebe lands, 

^ if foch there were ; that the plaintiff's remedy, if be had any, was 

at bw, and not in equity. The defendant then fet forth the 

tithible matters he had on his faid lands, as in the bill charged, and 

tlcfiloes thereof; but infified, that the plaintiff was not entitled to 

Item in kind any tithes for any of the things, or any oblations, 

clrfentions, offerings, or other ecclefiaftical dues or payments, except 

ai follows. He then ftated, that an Uncient, lawful, and valid 

CDinpofitioa real had been made before the reign of queen EUzabeih^ 

by and between the parfon, patron, and ordinary of the faid parifh, 

by virtue whereof certain ancient payments of 15 1. 10 s. i|d. in 

iBOiiey,^ere made payable half-yearly at Lady Day and Michaelmas 

in each year; namely 15I. to the reflor of the parifli, and los. 

l-^d. the lefidue thereof, to the archdeacon of Stowe^ within the 

^ocefeof the bifhop of Lincoln^ for procurations and fynodals; that 

^1^ laid compofition real had been paid from ancient time before the 

^'^^n of queen Elhaheth^ to wit, from the time of making fuch 

•^*1 compofition by the owner of the lands in the faid parifli (ex- 

^^pt Grttnge de Lyngs aforefaid), in lieu and full fatisfaftion of all 

**^hc8 whaifoever, offerings, oblations, obventions, and other eccle- 

^^fticart dues, poffeffions, and rights whatfoever yearly arifing, re- 

*^ ing, increafing, or payable upon or from all the lands therein, or 


^ tithable places thereof or belonging to the faid reftory ; that the 
^id ancient payment of 15 1, had been conftantly and regularly paid 
^t- a long ferics of years down to Michaelmas 1766 to the plain- 
^flF's predeceffors, re£tors thereof, or fome perfons for their ufe, 
*^d by them to the faidre£lors, together with the faid los. i|d, as 
^^orcfaid ; and he infified, that by virtue of fuch compofition real, 
^^e, and thofe under whom he claimed from the time of making 
^^reof,had not been accountable to the re£lor for the tithes in kind 
^ their Imds in the faid parifli \ and that be had fince 1766 paid 

the 
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1.772. ^c f^i^ lo^' ^2^* ^^ procurations and fynodals in the uFual 
j pp roanner. He further faid» that it appeared from a certificate in the 

fourth and fifth years of the reign of queen Anne^ returned into the 
firft- fruits office to entitle the reflory of Ryjome to her majeily's 
' augmentation and bounty, that the following entries were made 
therein: " R^hme reQory, the yearly value 151. prefentative» 
'' but no church, but one family;" and that the faid.re£lory 
was or (hortly would be entitled to her majefty's augmen- 
tation or bounty ; that for the reafons aforefaid, he had refufed to 
pay the plaintiff the tithes it) kind ; but that he was ready to pay 
the arrears of the faid 15 1. per annumj and to continue fuch pay- 
ment a$ the fame (hould grow due ; that he had always been ready 
, to pay the fame, but that the plaintiff had refufed to accept of it. 
• He further faid, that the lands called. Grange de LyngSy were not 

within Ryfomc^ but that if they or any part thereof were, they 
-u'ere parcel of the poffefTions of the faid monaftery, as appears from 
the certificates or returns made in the Firfl- Fruits Office in the 27th 
year of Henry the eighth, purfuant to a claufe in an a£l of par- 
liament, paffed in ihe 26ih of his reign, entitled, " the bill for the 
firft-fruits, with the yearly pcnfions to the king," and alfo from 
certain accounts called, *' the minifter's accounts,*' returned into 
the augmentation-oflice, in the 29th year of the reign of the fame 
king, concerning the lands, revenues, and poffeffions of the faid 
monafteries." He further faid, that he did not claim an exemption 
from the payment of tithes for any lands in Ryfcme^ except Grangt 
de Lyngs ; but that he claimed to pay an annual fum, in lieu of 
lithcs arifing from all the lands in the faid parifh, with fuch pro- 
vlfional exception in regard to Grange de Lyngs ; and that he knew 
not, that from time immemorial, there had been any modus or cuf- 
tomary payment, other than the before-mentioned one, yearly 
payable by all the Occupiers of lands within Ryfome^ to the redlor 
of thc'parifh, in lieu of all tithes yearly arifing. from all the lands 
by him occupied therein ; that with refpcfPto the payment of 15 1. 
I o s. 1 1 d. per annuf/ij he believed the fame to be an ancient payment^ 
for the origin whereof he could not account ; that it had been in- 
variably paid to the reflor, in lieu of tithes, from the time bis 
father purchafed the faid lands in the year 1 721, to the time before 
ilientioned ; and that he had great reafon to believe, that when hepur- 
chafed the eftate, the faid annual payment was confidered to be 
an effeflual bar againft the payment of tithes in kind to the leQor 
of the parilh. 

The 


Cases. ^037 

¥lie plaintiflF replied ; the defendant rejoined ; and upon the 177a. 

liearing, the court ordered a trial at law, upon the two following - ■ 

iflues, viz. I ft, Whether the lands called, Grarge de LyngSy were in 
thepariOxof Ryjohn? 2d, Whether fuch an ancient, lawful, and 
valid compofition was made before the reign of queen Elizabeth^ 
(dating it in the very words of the anfwer). 

On the firft day of the next term, the plaintiff moved the court 
for a new trial of both the iflues ; and on the lad day of that terrn^ 
the report of Mr. Juftice Blachjione having been read, (in which ht 
^fiated the evidence on both fides, without giving any opinion of 
the verdi£l on the firft iflue, but expreflisd hjmfelf in a manner 
which imported his difapprobation of the verdift on the fecond 
iflue), it was ordered, that a new trial be had of the iflues diredled 
by the decree at the next aflizes for the county of Lincoln by a 
fpecial jdry of the faid county, on payment of cofts to be taxed. 

F^om this order the defendant appealed to the Houfe of Lordly 
and prcfled for its reverfal upon the following grounds : 

1 . The ancient and invariable payment of a certain fum of money 
in lieu of tiihes, which was proved in the caufe, \irithout con- 
tradiflion and without any proof, traditioui or even allegation, that 
dtbes were ever paid or demanded in former times, was fo flrong 
in obje£lion to the refpondent's claim, that on his refufal to proceed 
to trial at the time exprefsly direfted by the decree, the iflues might 
have been taken pro confejjo againft him- He had every indulgence 
which could reafonably be expeSed, and after a fair and impartial 
trial, he ought to have acquiefced in the verdift. A further liti- 
gation at law may anfwer the purpofe of .vexation and e^cpence, but 
cannot be defired from motive's of juftice. 

a. If there had not been anv unfavourable circumftance in the 
refpondent's application, a new trial of either of the iflues could 
not be fupported on any of the grounds on which courts of equity 
have ever granted new trials. There is no imputation on the 
chara£iers of the jurie^nor any charge of partiality againft any of 
them ; it has not been contended, that the verdi£l is againft law,' 
or that it was founded on fafls which were contradrfled, or that 
any new evidence has been difcovered, or can be expcfted. 

Theobjeflion to the verdift and the fole ground infiftcd on for 
letting it afide is, that it is contrary to the opinion of the judge 
who tried the caufe, and who appears, by his report, to have been 
diflatisfied with it. 
• . ' To • 
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>77*« the jury at all events fhould not confider Grange de Lyngf [^hdktt 

" it were in the parifh or not) as covered by the compofition ; thef 

word "except" being in this, as in fome other tnltances, fynonimous 

with the words " not including*;" and therefore the appellant fub- 

mlts, that this objeftion, founded on a grammatical nicety, contrary 

to the merits of the cafe, is not a fufEcient ground for a new^rial of 

that iflue. But, if their lordfliips Oiould be of a contrary opinion, 

the appellant hopes that the fecond iffue fhall (in that cafe) be 

' varied in fuch manner as to leave tlie qucftion indifputably open 

for a fecond trial on the merits, free from ' the objeSion taken by 

^ the learned judge to the form of the fecond ifTue as it now (lands; 

and as this objedion goes only to the verdifl on the fecond iffue, 

the appellant humbly hopes (;n cafe it flioulH prevail) that the verdiA 

on the firft iflue fhall remain. 

The plaintiff on the other hand prayed an affirmance of the order 
for the following reafons : 

I. For that the verdift upon the firft of the faid rffues was given 
contrary ta evidence ; the grant of 30 Sept. 30 H, 8. was (it is 
fubmitted) conclufivc evidence to prove, that the lands called, Grange 
de LyngSy were at that time in the parifli of Ryfolniy and no evi- 
dence was offered on the part of the appellant, to (hew they had 
been fcparatcd at any time fubfequent. 

a. The verdift upon the fecond of the faid iffues was wholly un- 
founded npon any evidence adduced by the appellant. The mere 
proof of payment from the reign of queen Anne^ and the value of 
the living at that time, was no fufficient evidence of a real com- 
pofition made before the reign of queen Elizabeth^ or of a uniform 
payment during tiiat long period ; and if there had been any 
weight in fuch evidence, it was entirely deflroyed by the refpon- 
dent*s evidence, which proved, that in 26 H, 8. the reputed value 
of jthe living was only 4I. a year ; that foon after the year 15991 
the value of the living was returned by four neighbouring clergy- 
men to the bilhop to be only 10 1, a year ; that in 1601 the ftate 
of the living appeared, from the terrier, to be very different from 
that contended for by the appellant ; and not confifting of a bare 
annuity of 15I. a year, clear of procurations and fynodals, as al- 
leged by the appellant in this iffue. 

3. Foi: that, both the faid verdifls were (as the refpondent con- 
ceives) contrary to the opinion of the learned judge who tried the 
caufe, as appeared by his report ; and under thofe circumftances the 
inheritance of the church ought not to be bound by a fingle verdi^. 

4. For 
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4. For that the caufc originated in the court of Exchequer, and 177a, 
. the ifliies were dlicSed for the information and to faiisfy the con- „ 

fcience of that court ; and the confcience of the court fllll remains 
uo(atisfied by the prefent verdi£l (as is humbly prefumed) ; all the . , 

fiaronsof the faid court having been unantmoufly of opinion, upon 
folemn argument and full con&deration, that a new trial ought to bo 
granted. 

Ordered and adjudged, that fo much of the order complained of, Mar. f . 
as dire£U a new trial upon thefirft iflue, be reverfed ; and that fo ^'^^r 
much of the faid order, as direfts a new trial upon the fccond iffue, 
be affirmed ; and tha6 the court of Exchequer, do give the proper 
dirc^ions for carrying this judgement into execution. 

Tht Refponflent* s evidence «n the firjl ijp4e was to this effect i 

An examined copy of a grant of 30 Sept. 30 H. 8. from the king 
to Charlfs duiie of Suffolk of divers e dates in which the parceU 
granted in fee are dcfcribed thus : ** All that ferme or graqngc 
*♦ Cillled> Lyngs Grnwigey otherwife called, the Graunge of Lyngs^ 
** nvth all and fiiigler the membres and appfences in the countie of 
<* Lincoln to the late nionafterj* oiBarlyngs belonging or appteyning, 
*♦ and the rcv'con & rev'cons thereof, togither w*'^ all and fingular 
^ meffuages,. lands, ten'ts, rents, rev*cons, s'viccs, medows, leflues, 
^ woods, underwoods, paftures, waters, mylles, comens, ways, 
^ fiQiiogs, rents refcrved upon every leafe, and all other heredi* 
*< taments, comodities, and profits, with all and (ingular their 
^ apptences to the faid ferme or, Graunge of tyngs belonging or 
** any wife appertaining ; and alfo all and fingler mefliiages, lands, 
♦« ten'ts, rents, rev'cons, £«fr. [tolidem verbis) and all other hore- 
^* 4itaments, comodities, and profits, with all and fingler their 
•• apptences in Lyngs witlun the parifh of Ryfolm and in Swinethorpe 
** within the parifhe ot Snelland ih the faid countie of Lincoln^ to 
,«* the faid monaftery of Barlyng and to the late houfe or monafttry . ^ 
«* of Kyrkjiead in the faid county of Lincoln or either of them late 
" belonging or appteyning, and all and fingler rents referved upon 
«* all and every leafe and leafes thereof.!' In another part of the 
fame grant the king grants to the faid Charles duke of Suffolk and 
thebeirsof his body, «♦ All and fingular thofe manors or lordfhips 
•* jof BarlyngSy l:fc. and [inter oT) Rlfolm^ with all and fingular 
•* rights, members, Uc. in the faid county of Llncchy late be- 
« longing to the faid monafteries of Barlyvgs and Klrlftead^ ox 
<« either of them, and alfo all and fingular thofe fcrmcs or granges 
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1772. « czWtii Holme Grange^ Sheephoufe Grange^ and Rifolm Grange^ to 
' ** the faid late monaftery of Barfyngs belonging.** 

Bargain and faleof 4 May 3 Eliz. vthtxthy Adrian^ fViHtamy and 
Anthony Stakes bargain and fell to George Saint Poll all the manor 
'ofJiyfolm^ with the appurtenances ; and all thofe meffuages, granges, 
lands, C^r. in the parifh, town, and fields of Ry/olm. 

Several land and window tax duplicates were produced, and 
feveral witneffes examined, to prove that Grange de Lyngs had for 
mstoy years pad been aflefled to thofe taxes under the denomination 
of Rifolme, 

This was the whole of the refpondenl's evidence on the firfl ilfue, 
except the evidence of fomc witneffes as to their opinion concerning 
the pariOi ; but this being loofe, and contradidcd by witneffes on 
the other fide, was waved by confent. 

The appellant's evidence on the firil ilTue was in fubfianoe as 
follows : 

Licence to Charles duke of Suffolk to alien to George Saint Poll 
cfq. Lynge Grange^ otherwife Grange of LyngSy with all its members 
and appurtenances, ** ac omnia alia hereditamenta cumfuis pertinencis 
fituaf jacent* ei exiJlenC in fredi5io grangio vocaf Grange of Lyngs, 
A. C. in Ryfom in com. prediRo feu alibi infra com. prediSfum di^o 
Grangio vocat^ Grange de le Linges alio per tineji, feu fpeSiant.^* 

Grant from the duke of Suffolk to the faid George Saint Poll of 
the Grange of Lyngs^ with the appurtenances, in the county of 
Lincoln^ and all meffuages, i^c. to the fame belonging. 
N. B. No mention is made of Rjfomin this grant. 
. Grant from the king to the earl of Hertford^ and his heirs^ in 
which are thefe words; " Omnia et ftngula maneria de Scothome, 
Dunflan, Ryfom, tffr. ac totum ill* grang vocat* Ryfom Grange." 

Several fubfequent conveyances were produced in evidence to 
(hew that they were conveyed by diflin£l defcriptions, and that 
wherever Grange de Lyngs is mentioned, it is defcribed as lying ge- 
nerally in the county of Lincoln^ without any reference to Rifome. 
The inflruments to fhew thefe were two deeds, one dated 
I3ih March 6 Car. I. another, 10th February 7 Car. i. a common 
recpvery fuffered in Michaelmas term 23 Car. 2. and an a£l of par- 
liament in 12 queen Anm for veiling in truftees the efiate of fir 
yohn Brownlow hart, in which aft Grange de Lyngs is more par- 
ticularly diftinguifhed from Rifom^ in the enmneratioa of towns» 
pariihes> hamlets, or fields. 

Certificate 
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Certificate of the bifhop of Lincoln to the governours of queen 1772. 
Ann*% bounty, in purfuance of the zQ. of 5 Ann, c, 14. in which ^ 

the reSory of Rifeholme is certified to be of the yearly value of 1 5 1, 
with the following defcription : *^ prefentative, no church, and but 
one family." • 

It was proved by witnefles, that there were two ancient manfion- 
boufes, one of which was at Grang$ de Lyngs^ and called the JVarren^ 
boufe^ and the other at Rjfeholm. 

It was proved, that no perfon inhabiting Grange de Lyngs^ had 
ferved parochial offices at Rifeholm. 

Thomas Gierke proved, that he formerly rented land of about ten 
pounds a year, at Grange de Lyngs for feveral years, and about eight 
or nine years ago was examined by two juftices, as to his fettlcment, 
on his application to them for relief; that after their examination 
of him, they made no order upon Ryfolm for relief; that he dihtr^ 
-wards vftnt xo Mansfield fVoodkoufe '\t\ Nottinghamjhirey which was 
the place of his fctilement before he lived at Grange de Lyngs^ 
and was maintained there, and hath remained there ever fince : 
this was the only inftance of any inhabitant of Grange de Lyngs being 
reducei to become a parilh charge, in the memory of any of the 
witnefles. 

Several duplicates of the aflcffments of the land-tax in different 
parts of the county of Lincoln were produced in evidence, whereby 
it appeared, that the practice in that country hath always been to 
aflfefs extra-parochial places with the next adjoining parifli, and to 
have the fame affelTors and collcftors for both ; and this praftice 
was confirmed by the teflimony of frveral wirntfTcs. 

The Appellant^ s evidence on the Jecond ijjue was to the following effe6I : 
The bi(hopof Lincoln's certificate already mentioned in the flate 
of the appellant's evidence on the fitft iifue. 

A great number of receipts at different periods of time, for the 
yearly payment of fifteen pounds to or to the ufe of the rcfpon- 
deni's predeceflbrs from the year 1706 to the year 1767, including 
both years, and for the procurations and fynodals from tiic year 
1703 to the prefcnt time, which receipts were vouchers to feveral 
accompts of lady Brownlow*s lleward, and fuch of tiie books of the 
faid accompts as were figtied by lady Brownlow and her fleward, / 
\vcre produced with the faid receipts. 

. A-lciter from Mr. Adam Lugg in 1721, direfled to the mafter of 
Baiiol College^ produced by the rcfpondcnr, on notice given by the 
appellant, cxprcffinghis doubt, whether he could get the redory 

3 ^' ^ ' of 
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177^* oi Ryfolm advanced, as he takes notice, that the ^ftate was then 
— ~~— ^ improved, and that he had with difficulty got the Efteen pounds. 

A receipt of y^w 3, 1721, given by the appellants father to the lord 
Tyrcomul in full for the outgoings which are therein mentioned to 
be payable thereafter out of the manor of Ryjholme ; among the 
particulars therein mentioned are the following articles ; ^ to the 
reSor of Rijholme fifteen pounds, and for procurations and fynodals, 
ten (hillings and three halfpence.'* 

It was next proved that the living was augmented by queen 
Ann\ bounty in the year 1767, by lot ; and the refpondent's re- 
ceipts were produced to prove that he had received the iptereft 
ariiing from the augmentation from 1767 to 1773. 

The appellant's counfel then offered to call old witnefTes to prove 
ancient and invariable payments as far as the teftimony of old wit* 
nefTes could go ; but tHe judge interpofed his opinion, that fuch 
evidence was unneccffdry. The counfel then took notice, that the 
depofitions of the witnefTes to this purpofe bad been read at the 
^ hearing of the caufc ; but the learned judge prevented the counfd 

from prbceeding in this evidence by declaring, that they had proved 
fufEcient tO put the other fide on proving their cafe. 

The Refp9ndent\s evidence on the Jecond tffue. 

Letters patent under the great feal, being a licence of alienation 
and appropriation of the advowfon of Rijehohne to Baliol College^ 
proved by producing an in/pe^imus oi ih^ faid licence, which inftex* 
imus was under the great feal, bearing dat(ya7 Jan. 29 EHz. . 

Evidence was given by the buffer's book of the college, of the 
payment of a yearly corody by the rcfpondent and his predecefTort 
to Baliol College^ which was faid, but not proved, to have originated 

I little before the refloration. 

A fubfidy book found in the hi (hop's regiflry at Lincoln about 

I I //. 8. whereby it appears, that the reSory of Ry/olm was then 
returned to be of the yearly value of feven pounds, and that there 
was a penfion of one pound thirteeen (hillings and four-pence pay« 
able out of it to the vice-chancellor, and ten (hillings and one 
penny halfpenny, for procurations and fynodals. 

Another fubfidy book found in, the fame office, whereby it 
appears, that in a6 Hem 8. Ry/olm reftory was returned to he 
of the value of four pounds, with the like out.payments of one 
pound thirteen (hillings and four- pence to the vicar, and ten fhiU 
lings and three halipence> for procurations and fynodals. 

Stoom 
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Some old fubfidy, virbereby it appeared tbat Rifeholme re£loiy 
was rented at feven (hillings and two-pence halfpenny. 

A book was produced out of the regiftrar*s office of the bifhop of 
Uncohi^ in which were copies of feveral terriers^ two of which re- 
lated to Rifeholm^ containing an account of the glebe land faid to 
belong to that reSory, but varying materially from each other in 
the defcription of the parcels, as well in quantities, as in (ituations 
and boundaries, in neither of which was any mention made of , 

tithes, or any payment in lieu of tithes, one of which terriers was 
dated in 1580, and the other in 1601. , 

A paper was produced by the biOiop of Lincoln*^ fecretary, found 
St Bugderij purporting to be a return to the bidiop to feveral articles 
of inquiry not produced, wherein is mentioned the value of feverid 
Te£lories; and among the reft, Rjfolm re6lory is therein mentioned 
to be of the yearly value of ten pgunds, and in which, or in other 
papers produced therewith, were invedives againft prohibitions and 
modufes, and advice to all clergymen to vary their compofitions for 
tithes, or to that effefl. The above paper appeared to be figned 
by one Roger Parier^ as rcflor of a particular pariOi therein men- 
tioned, to which it appeared by other written evidence, that he had 
been inftituted in 1599, but ' no account was given how, or by 
what at^thority fuch return was made, and therefore the paper was ' 
objeAed to by the appellant's counfcl, as not ^dmiffible evidence^ 
but fuch obje6lion was overruled by the judge. 

A book of accompts found at Beltoriy the feat of fir Brownlow 
Cuji^ from whofe anceftors the appellant derives his title, contain- 
ing fieward's accompts, and among the reft, the rents of eftates at 
Rijbolme 2SiA Grange dc Lyngs \ the firft of which is mentioned to 
be one hundred and four pounds a year, and the latter thirty pounds 
a year; but the book containing this account was not figned by 
lady Brownlow or her fleward. 

M. 13 Geo. III. A. D. 1772. Scac. 

Garrard v. SchoUar. [3 Wood's Deer. 415.] 

^^nf. vitzx oi Ramjbury in the county oi fViits claimed all man- The court 

ner of tithes yearly arifing in the parifti ; and ftated,^ that the JJi^elTU 

defendant, for thirty years pa ft, had occupied therein divers tene- aecount of 

aients and lands which he had fowed with clover and turnips, and yond Ax 

3x3 ' had y^*- 


^ 
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1772. bad therefrom clover-feed and turnip- feed, which he had fold anj 

^, ,. dlfpofed of; that he alfo held a melTuage and malt-mill, in whicU 

be had ground malt, but chat he had not paid the titbe$ of the mill 

prof the clover-feed or turnip-feed during the faid time, although 

he had had each of the faid tithable articles in every year. 

The defendant faid, that the plaintiflFhad been vicar of the parifh 
for thirty years paft ; that he was entitled to all the tithes that his 
predeccfTors had enjoyed ; that fome years ago he, the defendant, had . 
purchafed the fce-fimpli^ of a fmall garden, orchard, and clofe of 
land in the pariOi ; that he alfo occupied another cottage and clofe of 
land therein ; that he had fowed clover and turnips thereon ; that 
in the cottage there was a hand-mill ereftcd for grinding malt ; ih^t 
it was worked bv the hand and labour of man ; and that it was an 
ancient mill ; and he contended, that no tithes wer^ due, or had 
ever been paid in the parifh, either for the clover- feed, thetumip* 
feed, or the mulflure of the hand-mill. 

The court ordered the bill, fo far as it fought an account of tithe? 

-^above fix years next before the filing thereof, and fo far a? 

it fought an account of the tithe? of garden fluffand the hand-mill. 

to be difmiffed with cods ; and that an account be taken of what 

. was due for the tithes of clover-feed and turnip-fccd arifing on thp 

clofe, in the anfwer mentioned to have been in the defendant's pof- 

' feffion from the beginning of fix years next before the filing of the 

bill. 

' H. 13 Geo. III. A. D. 1773. Scac. 

Morgan V. Neville. [Eyre's MSS.] 

An iccount ^T H'^ was a bill by the reflor of Little Leighs in £fex for the 
()f thetiAct * tithe of milk, and it infilled that,jby the cuftom of the parifti, 
claimed by the tithe of the milk ought to be brought to the church porch for 

the parfon ^y^^ ^f^ ^f th^ parfon. 

vi». under The defendant by his anfwer infiftcd, that he had fet out every 

the parilh, tenth meal of milk m clean pans or vclTels ; that the plaintiff might 

lvc"'t?nth ^^^^ fetched it away, if he had thought proper ; and that having 

incai to neglcfted fo to do in a reafonable time, the defendant had thrown 

porth.^de. it on the ground ; and be denied the ciiflpra flated in t^c bill, and 

creed with, pr-ayed an iffue to try it. 

out direft- V* J ' 

ing an ifliie ' The anfwer was replied tp, and to the replication there wa§ a 
- **- rejoinder^ and witnefles were examined* 

' ' ' " ' " " ' Thft 
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The plamtifiTs counfel propofed to read depofitions taken in a 1773. 
former caufe between the fame parties. The defendant's counfel ■ 

infifted, that it was not competent to the plaintiff to read them: 
but this objedion was over-ruled, it appearing to the court, that 
the fame queftion was in ifliie in that caufe. 

The depofitions were accordingly read for the plaintifif, and alb 
the depofitions taken in this caufe on behalf of the defendant. 

After hearing Skinner of counfel for thf plaintiff, and Kenyan of 
counfel for the defendant, Lord C. B. faid— >It is not an invariable 
rule in queftions of this fort, to refer ourfelves to a jury. It is only 
where there is a doubt that we do it both in cafes of modufes and of 
cufioms. Here are four pofitive fafls fwom to on the part of the 
plaintiff. The w-itnefs Coo\e fpcaks of forty- nine years experience, 
and he proves that Emhy^ a former incumbent, took in kind from 
Shaitleworth. The witnefs Clapton has known the parifh thirty 
years, and fays, that he paid the tithe in kind in 1765. Another 
witnefs Smith fays, that he fixty-two or fixty-three years ago carried 
xnilk to the church porch. Shattleworth fays, that his father carried 
it there for a year; and BedeW^ daughter fpeaks to the fame 
faS. Another witnefs proves, that he heard James Smith a former 
occupier fay, that there was a cuftem to carry milk to the church 
porch. 

Adams B. — I am not perfeftly fatisfied to decree without a trial 
.at law. Though this is not a bill to eftablifh a cuilom, yet it is 
pretty much to the fame effe£}. It is not a bill merely for fubtrac- 
tion of tithes, but for fubtraftion fub modo^ by not bringing the 
tithe-milk to the church porch; The evidence for the plaintiff is 
but (lender. He has not produced above four or five inftances af the 
exiftence of the cufiom, and no parifhioner could be examined for the 
defendant. 

Perrott B. — In this cafe the parifli has been for the raofl part 
under a compofition ; fo that we could not expe6l the produ£lion 
of many inftances of the cuftom. There is a great deal of differ- 
ence between a bill for fubtraQion of tithes, and a bill to eftablifh 
a cuftom. I have known a modus eftablifhed on the teftimony of 
a fingle witnefs. A farmer will not fet out his tithe in_§ way 
that is burthenfome to himfelf without a cuftom. 

Pecree, an account of tithes with cofis to this time. 


3^4 
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Qti. Whe- 
thcr on a - 
bill to ef- 
tahlilh mo* 
dufes^ the ' 
Validity of 
Irhich the 
defendant 
declines 
trying, the 
dcTeiidant is 
entitled to 
hit coitik 


P. 13 Geo. III. A.D. 1773. Scac. 

V 

Cleeves w.'Knjfton. [Eyre's MSS.] 
« 

^T^ HIS was a bill iJgainft the vicar of *$"/. Decumam'm Somnjiijhn 

for a difcovery and the efliablifliraent of modufcs. The dcfen ^ 
ant declining to try the validity of the modufcs, it was decreed 
that ground that he (hould accept the fame in future ; that an 
jundion (hould ifTue to the fpirirual court in refpctt of the titl 
for which the modufes were fet up by the bill ; and that the pkiji, 
tiff (hould pay the defendant his cofts.-^Lofd C. J. Eyre makes a 
query as to the allowing of cofts in this cafe, and cites Clifton r. 
Orchard^ i Atk. 6io, znAJupra 746. 

P» 14 Geo. III. A.D. 1774. Scac* 

Bateman v. Aijlroppt and others. 

VJ^HOMAS Bateman clerk filed his bill, as vicar of pyhaplpit in 
the county of Lincoln^ ftating, that by ancient endowmenc 
or other lawful means the vicars of the faid parifh for the time 
being had for a greaf number of years been entitled to the tithe iA 
hay, and to all fi uits, revenues, and oblations whatfoever, to the vicar* 
age belonging, except only the tithes of corn, wool, lamb, hemp, ancl 
flax, which were due and payable to the defendants the govemorsi 
as impropriate re8ors of the faid cimrch, fave that the vicars thereof) . 
by virtOe of fuch endowment, were entitled to the redemption of 
•11 wool and lambs within the faid parifh, from the number five aii4 
under \ but- above fuch number, the fame were due and payabfe to 
the impropriate re£lors as aforefaid : that the defendants AifiTUf\ 
CollinSy Gouldhig^ Speechley^ James and John fVatJon^ bad, from tunc 
to time, kept, fed, and fattened on their faid lands great numbeif ^ 
flieep, \tthich they fent to London or elfewhere for fale ; and that all 
or taken out or moR of fuch (heep, being by them kept fome time after (hearing 
riih hcfoi^ thereof, the plainiifT, as vicar, by virtue of the faid endowtfc**^ 
JJ;*^ "f" became entitled to the tithe igiftment of all fuch (heep from ^^ 
day, though time of their laft (hearing till they were fold off fat, or taken ^^* 
fo foid^o^ of the faid pari(h for fale, and before the next (hearing thcre^* ♦ 
di(pofcd of v^hich tithe was well worth one penny per month for each lbc^P» 
diatciyfuc- they being moflly of a large fizc *. and that the faid defendantSf "• 
others, and ^^ or moft of the faid years, fincc the faid 1 2th November 1 768, lik"^* 

the flock, 

«t the next (hearing day, confifts of the fame number it did at the laft. A cuftom to pay 4cl. »^^J^Jf 

*n Ucu o£ the a^iiAmcni-tiihe of banen cattle above a year old, if fed one moaUi in the parifli, is g,^^^^' 


A cuft-oin 
to pay 3 d. 
B head for 
rt»eep,agiflfc 
cd between 
Candlemas 
and (hcar»> 
ing day, 
fend a Heece 
$o< every 
fcorc r 
brought in 
after the 
ftd of Feb* 
niary, ii 
badi 

Agiftmenl- 
tithes are 
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ihcep dc«> ■ 
paftured 
after the 
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V9\tt kept, fed* and depafiured on their lands within the faid inni. 
parilh divers beads and other unprofitable cattle, the tithe of the - 
agiilment whereof the plaintiff ought to have been paid. The bill 
therefore prayed an account of thefe tithes. 

The defendants, Goulding^ Aifirtip^ Collmsy Speichleyy and John and ' 

JamsfVatfon^ by their anfwer admitted, that the plaintiff was vicar, 
and, asfuchywas entitled to feveral fpecies of tithes, hut whether by 
ancient endowment or other wife, they could not fet forth ; that 
they had heard andl)elieved that for time whereof the memory of 
nun was not to the contrary, there had keen yearly and acculloma* 
rily fuch tithes paid to the vicar of the faid vicarage as after^men* 
tioned, to wit, tithe of hay in kind, or one (hilling per acre as a 
compofition in lieu thereof; for rape-feed, cole-feed, muftard* 
feed, and turnip- feed, the tentli of fuch feeds upon the land, or 
a Ihilling penny, to wit, a penny for every (hilling for which fuch 
feed is (bld| upon requeft, after being fold, at the choice of the 
vicar, he making fuch Choice at the time of thlrefhing the feeds: 
that the tithes of corn, wool, lamb, hemp, and flax, were, as they 
bdievcd, due and payable to the defendants, the governors, as im- 
propriate re3ors of the faid vicarage, or their lefTees, and that the 
defendants jB/^iri//i& and fowler were the prcfent le(rees thereof : 
^at they had been informed, and believed, that the vicars of th^ 
^ vicarage were entitled to one halfpenny, and no more, for 
^'^ly fleece of wool, and every lamb, under five^ called " odds of 
*^OoI and lamb," and not to tithe in kind thereof : all above that 
'^tttnber belonging to the impropriate rcftor aforefaid : they then 
^ forth feveral modufes or cilftomary payments in the parilh : and 
^^ed the quantities of ground they occupied. 

They referred to a fchedule annexed to their anfwer, for the 

^tonnt of fuch flieep as were from time to time fattened on the 

^nds they fo occupied in the faid pari{h in each year, and the 

^ime when fuch (heep were fo fold or removed therefrom, fince tht 

l^laintiff^s induaion to the time of filing this bill. 

They laid, that they believed that the impropriate reftors of the 

tiiid parilh or their Iclfees had, from time whereof the memory of 

%ian was not to the contrary, been entitled to, and had received 

from the parilhioners and inhabitants of the faid pari(h, and did then 

ieceive fiom the defendants, and all other the inhabitants thereof, 

die yearly tithes following, to wit, corn, wool, lamb, hemp, and 

Sax, in kind, and agiftment tithe for all (heep fold out of the faid 

parilh between Candlemas and (hearing day, which had been agifted 


tft. 
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1774. on any lands therein, except thofe which were tithe free, oF^ree- 
' pence per head ; and alfo a compofition tilhe of one fleece intl 

hundred) reckoning fix fcore to the hundred, every month for a] 
flieep which were brought into the faid parifh after'the 2d of flri 
ruary^ and fliorn therein, upon which day an account of fuch flieep 
ufually taken by the impropriate reSors or their leflees- ' 

They admitted, that during the time in the bill, they feveral 7^ 
fed and dcpafturcd flieep which were fliorn in the faid parifli, aaitirf 
afterwards depaftured on lands therein, and then fold off" fat, oroth^^r. 
wife difpofed of; an account whereof they had fet forth in the faid 
fchedule : but they denied that any aglftment tithe was due to "^le 
plaintiff in refpeS thereof, for that all the fheep that were To from 
time to time fed, fold, or removed, were as often replaced by frefli 
ones, purcbafed by defendants, and depaflured on their faid landt 
in their fteadi and continued fo thereon in courfe till the next 
fliearing day, when they paid a full tithe in kind for the fame to 
the impropriators or their leflees : they believed that whenever flieep 
had been fliorn in the faid parifli, and depaflured on thjeir lands after 
the (hearing thereof, and afterwards fold or removed therefrom before 
the then next C(Cz;7^Zrmaj or counting day, that no agiflment tithe 
was ever paid or demanded either by the impropriators or their 
leflees, or by the vicar thereof; but that fuch tithe wool in kin4 
was always underflood as a compenfation or fatisfaQion from (ucb 
occupier, he having paid a full year's tithe of wool, though facb 
flieep had not been depaftured more than half a year, which -^^ 
frequently the cafe. The defendant Aijlrup faid, that he and his" late 
father were tenants or leflees of the impropriate tithes for forty 
, years before the prefent leflees BJachith and Fowkr ; and during all 
fuch time it was underflood by the parifliioners, that, in confidera- 
tion of paying a full tithe of their wool for all flieep brought ^ 
after clipping day, and before Candlemas^ and afterwards dipp^ 
in the faid parifli, they were not entitled to receive any agiftm^^^ 
tithe for' fuch (hecp ; nor did they" ever receive or demand any, ^T 
reafon fuch fheep as were fliorn paid their whole year's tithe to ^ "^ 
Impropriators. Thefe defendants admitted that they had kept on tb^*^ 
}ands, during the time in the bill, divers barren beafls which W^^ 
fattened thereon, and afterwards fent to London^ or other places^ ^^' 
fale : and that for time immemorial there had conflantly been p^*^ 
to the vicars of the faid parifli, 4 d. for every beaft fo fold or rcrao^^^ 
in lieu of agiflment tithe thereof, provided fuch b^aft w«s abov^ « 
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year old, and had been agifted therein above one month, but not 1774. 
otherwife. ■ ■■ 

The defendants, the governors of the free grammar fchools of 
Robert yohnfon clerk^ and the defendants Blackith and Fowler their 
Jeflees, by their anfwer admitted that the plaintiff was, at the time 
in the bill, prefented, inftituted, and indu6led into the faid vicarage, . 

and as fuch was entitled to receive fcveral fpecies of tithes under 
fome endowment thereof; but not having feen the fame, they re- 
ferred to fuch proof as the plaintiff could make thereof: they be- 
lieved that under fuch endowment the plaintiff was entitled to the 
tithe of cole-feed and wool and lamb, when, under five, and not 
otherwife. 

The defendants, the governors of G///s hofpital, faid, they were 
lay rcftors and impropriators of the faid parifh, and, as fuch, entitled 
to all tithes, except fuch as the vicarage was endowed with ; they 
particularly claimed all the tithes of corn and grain, wool and lamb, 
fave fuch as before mentioned, hemp and flax, and an agiftmcnt 
tithe for all (heep fold out before (hearing which had been agifted on 
lands within the faid parifh ; which agiftmcnt tithe, as to fuch 
fheep fold between the 2d of February^ the ufual day of taking an 
account thereof, and the time of (hearing thereof, was, and from 
time whereof the memory of man was not to the contrary had been, , 
as they believed, 3 d. for each (hecp. 

All the defendants then ftated the demife from the gover- 
nors to the defendants Blackith and Fowler^ of all that the re£lory 
and vicarage impropriate of the parifh-church of IVbapUde and the 
chancel of the fame, and the glebe thereto belonging, and alfo all 
manner of tithes of corn, grain, and all other tithes wharfoever to 
the faid redory and parfonage belonging or appertaining, except all 
timber trees and annual contnbijtion of beans, commonly called, 
pardon beans, ufually paid and given to the poor by the farmers of the » 
faid parfonage, to hold the fame to the defendants 5/ffr/f// A and Fowler 
from the 19th of Oflober then laft for 21 years, at the yearly rent 
of 365 I.: that they knew not nor ever heard that any agiftment 
tithe was paid in the faid parifh for unprofitable cattle to any perfon 
whatfoever, fave as aforjsfaid ; but that fuch agiftment tithe is due 
of common right to the defendants, as lay reflorsand impropriators, 
iind they therefore claimed to be entitled thereto. 

To thefc anfwers the plaintiff replied ; and the defendants re- 
joined : and witneffcs were examined on both fides ; and after 

'hearing 

o 
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X77+» hearing counfel feveral days, and reading fhc anfvfers of the 

-*"""■""' faid defendants, the occupiers; and the depofition of Henry Hull ; 

an endowment from the reglflry of the bilhop of Lincoln {s)\ 

the 


(1) The endowment was ns followi : 

** Archcdiaconar*, Lincoln' Ordinatio Vicarix de Qu^ppelad, 
<< Uniyerds Chrifti fidelibus prefentem paginam infpeAurisy RicarJus mireratione 
divini Linc*lH epifcopus, Salutem io Domino fempitemam. Ad imiveifitatjs veftne 
notitiam per prefentem fcripturara volumus pervenire, quod cum dileiii in Cbrifto 
filii rcligiofi viri, abbas ct conventus Croyland, gratum confenfum et affenfum clarK et 
recolendx memoriae beati Hugonh quondam prcdcccflbris noftri, ac etiam fanAiflimt 
Howrii eccclcfiae Romante quondam fummi ponrificis, fupcr Moc confirmationcm de 
ccclrfiii de Quappelady cujus fuerunt ct funt patroni, in proprios ufus habendi^, dudum 
optinuiflent, ficut in corum inHrumentis plenius continetur, nofque prccibus devotifiimit 
ct facpius itcr.itiS| ut hujus conccflioni et gratiac, per didlum predeccfTorem noftrum 
gi-avitate icligionis fuadentc, favorabilitcr eis ta^lae noftrum confenfum et affenfum 
favorabilem in preniflTis benignius impaitiri curaremus, pulfavermt, follicitavcrint, ac 
follicitudine quam potucrunt interpellavcrint ; noi decnum devotionem dicflorum religio- 
forum fpecialem et finceram in Domino dikd^ionemy quas erga venerabiiem eccle/uun 
noftmm Lincoln' ipfiufque pontifices femper habuiHe dicuntur, attendentef, coium 
dignis poftulationibus et prccibus animum noftrum duximut facilius inclinare etceleriut 
poftulata concedere. * 

<* Cum igitur in monafterio Croy«»</ religionii gravitat, ordinis obfervantla, peHm« 
Tantia fanAicatis, ac precipue hofpitalitatis gratia, quas in eo augcre nufcuntur, ipfum 
monafterium reddant et reddere dcbeant omnibus graciofum ; not, ad merooriam re* 
vocantes quod gratis gratiam poftulantibus non (it aditus gratiae precludendus, de dilec- 
torum in Chrifto filiorum }ViUmi. de LeffingUn decani et capituli noftri Liiuo/n' affeofui 
ct grato confenfuj concurrente divinae pietatit intuitUf et fpecialiter ad divini cuUAt 
officiuminibi ampliandum, dedimus, conceflirous, et prcfenti carta noftri confirmavimut 
iDonaftcrio CrojUndf et monachis ibidem Deo jugitcr famulantibus, ecclcfiam da 
Quappe/ad in qu4 jus optinent patronatus, in proprius ufus fiiot in perpetuum poflideo- 
^ro, cujus quidem ecdefiA proventus et redditus in hujufmodi ufus convenant, ct 
abfque cujuilibet impedimento licite convertere valeant in futuium, vicario tamen in 
c&dem ccclcfii perpetuo fervituro, in qu& vigere ordinamus ct conftituirous vicariaro, 
de ipfius ccclefiae proventibus pro fu^ fuftentatione fuurumque miniftrorum, et pro 
ODcribut fupportandis porcione congruA refervat^i porcionei autem di<5torum abbatis ec 
conventus ac vicarii prelibati, per eofdcm nobis et fucccflforibus noftris, cum ipfam 
"vicariam vacare contigcrit, prefentaodi, iia duximus, audoriutc pontificali diftiogucn- 
daS| videlicet, Quod 

« Abbas^t conventus fiipradi<fti habeanttotam decimam garbarum ipfius ecclefic dc 
Quappehdp cum toti dorainici terrft, juiibus ct appcndiciis fuis, ad ipfam ecclefiam 
qualitercunque fpe^tantibus, totamque decimam lini et canopi pure et abfulut^ : is- 
fuper habcant et quiete percipiant totam decimam lanae ct agnorum de totk parochi^ pio* 
venicntcm ; in velleribus lanae fcilicet et agnorum corporibus confiftentem. 

'' Vicarius autem nobis et fucccflbribua noftris per predi^os abbatero et con- 
ventum ad di£lam vicariam fucceftivi pro tempore prefentandus per banc ordinationem 
Boftnm ratioiM vicariac percipict ct babcbit in perpeiuam.tutum altcragium di^c eccte- 

to 
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tlw iodufiion of the plaintiff to the faid vicange of Whaphde ; and 1774. 
the fcvcral depofitions of John Tomety Richard Edijon^ fVilUam Parky ■ ■ ■ ■■ 
and five more witnefles, on behalf of the faid plaintiff; and reading 
the evidence on the behalf of the defendants, the depofitions of 
J^ Gnatheady Roiert Bujky Henry Tatamy John Taulksy and Shad- 
wortb Smith : 

It was decreed, that the plaintiff's bill, asagainft the defendants, 
the impropriators, fliould be difmiffed without cods ; and that an ac« 
count ihould be taken of what was due to the plaintiff for the titho 
of ^iftcoent of all (heep which were kept, fed, and depaftured on 
the lands occupied by the faid defendants Samuel AiJIroppey and the 
others, during the time in the bill mentioned ; and by them fatted 
and fold off, or otherwife difpofed of, from the time of their laft 


fia<k Humffehd^ tx totum emolumentum kh «odem alteragio qualitcrcunquc provenielis, 
fnocunque nomine ccnfeaturi et in quibufcuoque confiftat vel couilftcrc potency ab« 
Miitdet inconcufTd]; decimis garbarurui lini, caaopi, lanae et agnorum, ec etiam tut& 
ANninici ttxr%, cum juribus fuis et appeodiciiS| ut prcdidura eH^ duntn;cat exceftii', 
R^bcbitcciam idem vicariui et percipiet (utam dccimam feni tottus pvocbiae integrf, 
c( fine o«ni dimtnutione, et abfque impedimento abbatis et conventQs prcdidorum. 

*^ HabebiC infuper rcdcmpttones lanae et agnprum ubicunque in parochii a numero 
V^io^iio et iic inferius defcendcndo computando, ubi fcilicct fecundum confuetudinem 
1^ ad decimam yelleris et agni non potent aiiquatenut pervenire, omnimoda decima 
^ kuuB qiiam agnoruiSy ultr^ quinarium numerum afcendendo, proveniente, juxra 
^Mfuetaflinem fupradi^lam, penes prefacos abbarem et conventum^ ut pretai£tum cl^, 
''^iter rcmanente, fuper quo dolum et fraudem ab aliq^uo fieri| Tub pcna majoris fen- 
''■tijt, firmiter inhibemui. 

" Caefenim ordinamus, quod abbas et conventus prenominati inveniant vicariis pro 

**** *t tempore fucceffive iflftitucndis, manfum cumpetentem in loco congruo, per cof- 

*"* abbatem et conventum, in principio piimi vicarii, port ceflionem vel deceffum Q**« 

•ntonis nunc ip(iu« ecclcfiae Quappelad vicarii, in proximo inftitucndi conftru<ftun;i et 

''^'^^pilcnter edificatum ; deinccps f\ cafus foriuitus, neceffitas, vel vetuftas hoc exigar, 

r^ ▼icariuni qui pro tempore fucrit rcdcicndum vtl de novo faciendum, cum oportucrit 

^ •oco prius aiHgnalo. Ordinamus infuper, quod primus vicarius, poft cciTioncm vel 

****«ffiini di^i Simonisy perpetud per epifcupum inftituendus, et omnes fucceflforcs 

*»■ <|ui pro tempore fuerinr, onera ordinaria epifcop»lia et archidiaconalia debita et con* 

••*ta faftineant et agnofcant, quodque iibros, veAimenta, ct cetera ornamenta eccle- 

*'*tliQj ncccffjria, et cancellum ccclcfix, cum repnratior.em indigucrit, fumptibui fuis 

P*tnt et inveniant ; ac ctiam omnes miniftros ad deferviendum vicari2e preiibatz ne- 

^'^■'iof cxhibeanr et fuOineant : banc autem ordinationem noilram in omnibus et tin« 

i»*u« articulii fuprad:£li$ volumus et ordinamus vires habere perpcruas, falvis in omnibus 

'*^*"^ojfcilibus confuctudinibus et Liccoh* ecdcAx dignitate. Ut autem ordinntioni 

^^'^. prefend plena 6des adhibeatur, et didis abbati et conventu vicariifque fururi 

. l*^t.^ia fecurius praeparetur, prefentem paginam nol^ro figillo fecimus commuiiiri 

. ^•^ mem'e famuirii anno gratiac milcfijnao ducentif&mo fezaffeUlcDo oAavo, ci pou- 

^^tii ooftri anno andc^img/' 

{hearing. 
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1774. flicaring, until they were fold off fat, and taken out of the faid 
, pariOi for fale, and before the next (hearing thereof: 

And that an account (hould be Hkewife taken of the tithe of the 
agiftment of all barren and unprofitable cattle kept, fed, anddepaf*- 
tured on the lands occupied by the faid defendants in the faid pahfli ; 
except only fuch as were above one year old, and had been 
agifted within the faid parifh above one month, which were to be 
accounted for at the rate of 4 d. per head, in lieu and fatisfa£lion 
of fuch agiftment tithe, according to the modus or cuftomary pay- 
ment in the faid defendants, the occupiers, anfwer mentioned. 


Tr. i4Geo. IIL A. D. 1774. Scac. 

I N this term there was a fuit by Mr. Kynajfon as executor of his 
father, who was impropriator of St. Botolph without Aldgate^ 
againft one Piercyy to recover an ancient compofition of 20 s. per 
annum for the tithes of five houfes in St. Catherine's Lane on Little 
Tower Hilhy and his title being admitted, there was a decree ac- 
cordingly. 1 take notice of this cafe, becaufe it gives me an oppor- 
tunity of introducing Ivatt^s very important cafe refpefling this 
parilh, which was adjudged in the time of queen Elizabethy and 
which I have lately extraSed from the Decree- Book. 

P. 16 Ja. A. D. 1618. Lunx 11 die Mail. 

« 

Ivatt V. Warren and others. [MS.] 

Pica to the ^ XTI7HEREAS Elizabeth Ivatt widowc exhibited an Englijh bill into 
jufifdiaion ▼ ▼ t^jg honourable Court againft Symon fVarren Thomas Burm- 

of the court ^ iri r- rif 

of£xch«- jo^Joe and others defendants, fettmg forth thereby ; That the late 

^ithls^of ^^ Queene Elizabethy beinge feifed in right of her crowne of England^ 

boufetin of and in the impropriation of the Pariflie Churche and Reftorye 

over-rukd. of St. ButtoIphe*s without Algate London and all meffuages, barnes, 

flables, oblations, obventions, duties, and appurtenances to the faid 

Re£lor)X and Parifhe Churche belonginge, by her Grace's Fetters 

patents, dated the viii**** date of June in the xxx'"' yeare of her 

reigne, demifed unto one George Puttenham Elq. the laid Reflorye 

and Impropriation for divers yeares yet to come, enduringe and under 

the rent of xxii* per ann. and under divers covenants therein ex- 

preflcd ; And after the death of the faid late Q^ieene the inheritance 

thereof 
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tlifer^oF dcfcenclinge to his Majeftiethat nowe is. It plealbd his 1774. 
Majeftie» amongft oiher things, to grant the reverfion and the faid . . 
inheritance unto one Francis Phillips and Francis Moris Efquires 
vnder the fee farme rent of xxii' perann. And flieweth that the 
faid inheritance and the faid intereft of the faid re6lorye by meane 
conveyances coming unto Sir Thomas Carsfield Knight, Robert FhU 
netby Efq. and Thomas Ailworth Gent, they by theire indenture bear- 
inge date the xx'** oi November in the xii*** yeare of his Majeftie's 
reigne demifed the faid Reftorye with the appurtenances unto John 
Jvattf the plaintiff's late hufband, from the birth of our Lorde God 
next follow inge after the date thereof duringe the terme of eleaven 
yeares i and that the (did John Ivatf^ beingc poffeffed of the faid 
Re£lorye by virtue of the faid demife, made his lad will and tella« 
ment in writinge, and thereof made the plaintiff his executrix, and 
died, after whofe deceafe the plaintiff prboved the faid will, and 
thereby became poffeffed of the faid leafe and reflorye, and ought to 
receive all duties and tithes belonginge to the faid Re£lorie accord- 
inge to the auntieiit cuftomes, ordinances, decrees, lawes and ftatutes 
of this realme of England which the parifhioners and inhabitants of 
the s^pariflie within the Ciltie oi London and liberties thereof ouwht 
to paye unto the plaintiff for the tithes of theire feveral howfes after 
the rate of ii* ix** in the pounde ; And that the defendants with 
others of the parifhioners combyninge togeather goe about to de- 
fraude the plaintiff of her juft and due tithes by takinge greate fines 
and refervinge fmall rents, which* m tyme may be a meancsto im- 
paire and diminifhe his Majeftie's fee farm ; and for relcife therein 
praied the ayde of the Court ; uppon which bill proces of Subpena 
beinge awarded againft the defendants, the faid defendant IVarrm 
and others appeared in this court, and putt in theire plea unto the 
faid bill ; and thereby fett forth that there is noe lawe for the pay- 
ment ol tithes for howfes within the Cittic of London and fuburbs 
thereof, bat onely by a decree confirmed by afte of Parliament made 
in the xxxvii^^ yeare of the reigne of king Henry the eight, in win. h 
decree there is a provifoe, that if anye variance do arife for the pay- 
ment of tithes in i<?W(j;2 and the liberties thereof, that then upun 
complaint made to the Lorde Mayor of the faid Cittie, his Lorfliipp 
fhall end the fame, or if he Ihall not end the fame within three 
monthes, then upon complaint to he made to the Lorde Chancellor 
of England for the time beinge, his LordQiipfliould end the fame, and 
thereby demanded judgement of the Courte, whether they ought to 
make any other anfwere to the plaintiff's bill : As by the faid plea 

8 •- hecrc 
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^774* ^^^ remayninge of record appeares : which plea, by an order of th« 
■' '■ ■- xxvii^*» oljanuary anno xiii'° Regis Jacobi was overruled, and the 
^fendants enjoyned to make diredl anfweres to the plaintiff's bill ; 
And the faid defendant H'arnn by feverall orders of this courte did 
putt in feverall anfweres, and thereby fett forth, that there was m 
cuilome within the faid parifhe that both at the tynie of the %^ de- 
cree and finre the pari(hioner« of the faide pari (he have paid a tefr 
funae of the tithes of their howfes then after the rate of two (hillings 
and nine- pence in the pounde : And the faid Warrtn alfo faide, that 
he dwelleth in the howfe oi AmabU Coxe within the faid pari(he and 
that about twoe yeares paft he tooke the leafc of the faid howfe of 
the faid Amahle for the tearme pf xxi*** yeares and under the rent 
of nyne pounds ^^r a/;». and that he paide unto her xxx^ for a fine : 
And further faid that he thought he was not chargeable in lawe to 
paie tithes for the fame by reafon of an exprefs claufe mentioned in 
the faide decree, that where a lefle fumme then xvi** ob. in the x* 
rent and ii' ix' in the xx' rent hath beene accuftomed to have 
bene paide for tithes, then in fuch places the inhabitants fhoule paye 
after fuch rate as hath bene accudomed to be paied for tithes : And 
alfo that there is another provifoe in the faid decree, that the farne 
ihould not charge any (hcds, which were not parcell or belongings 
to any manfion howfe, nor (hould paie any tithes for the fame, but 
the fame ought to be freed from the payment of tithes : And he fur* 
ther faide, that about three or fower yeares (ince the faid Amahk 
Coxe did erefl and build the houfe, wherein the faid defendant 
Warren now dwelleth, parte upon a fhedd, and parte upon the waft 
grounde belonginge to the howfe wherein Robert Coxe late huiband 
of the faid AmabUhtely dwelt and occupied the faid (hedd and waft 
grounde togeather with his manfion howfe, and paide to the Pro-' 
prietor of the faide Re6lorie or Parfonage fower fhillings//r^w», 
for the tithes of the faid manfion howfe fliedd and waft grounde ; for 
which reafons he faieth, that he hath forborne to paye anye tithes for 
the faid howfe and ptlj*e by reafon of a grawnt or covenant made 
by Thomas Scot Efq. and BridgeUh'i^ wife, whoe were reputed the 
proprietors of the faid redorie, unto the faid AmableCoxe that (hec, 
the faide Amable^ fhould not be compelled to paye for the faid howfe 
wherein the faid Amable dwelleth with the fliedds and waft groundes, 
lior for any howfes or buildings to be ere6kd uppcn the fame, but 
onely fower (hillings /^r /7w/. for the tithes thereof for the tearme 
of threefcorc yeares : As by the faide feverall anfweres, remayninge 
in this Court, more at large appearcth : Unto which the plaintiff re* 

5 plied 
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pliedy and the defendant f^arrrn rejoyned and defcendcd to a pcrfeft I774» 
iflue^and fincc, there were feverall orders for the bringinge in of the — 
tithes into this Courte due from the defendant IFarren after ii' ix* 
in the pounde accordinge to his rent of nyne pounds perann. to be 
delivered to the plaintiff; but by an order of the xii'**® of February 
lad the faid Warren was to bringe three pounds fowertcene {hillings 
threepence for three yearcs tithes into this Courte, there to renoayne 
untill the Hearingc of the caufe, and for wytnefles to be examined 
on both parts, and publication to be had the firfl daie of this EaJIer 
term.'', and the faid caufe to be hcarde the fecond fit tinge of this 
terme at Serjenfit^s Inn^ as by the faid order appcareth : And this 
prefent daie the fdid caufe cominge to Hearinge before the Lor4 
Chief Baron and the refidue of the Barons of this Courte in the 
prefence of the learned Councell on both parts touchinge the tithes 
due and paiable by the faid Warren for the howfc he nowe dwclleth 
in, where upon a full and deliberate hearinge of the faid caufe, for 
that the defendant made noe fufficient proofe of anye cuftome 
within the faid parilhe for the payment of tithes, or that the faid 
bovvfe was any more difcharged by the braunches or provifoes of the 
faide decree and a^ic of parliament of the xxxvii'*** yeare of Henry 
the eight, or that the covenant mentioned to be made by Thomas 
Scoit and Bridget f his wife to the faid Amable ought any wave to pre- 
judice the plaintiff; and the faide Courte conceyvinge the mean* 
inge of the faid decree and aOe of parliament was, that the inhabi* 
' tants wilhin the Citric oT L^nJen and liberties thereof ought to paye 
for the tithes of their howfes after the rate of twoc fhiliings nyne 
pence in the pounde accordinge to the true value as the fame were 
worth to be \titei) per ann, and that if the fame had bene a (hedd as 
was pretended, yet ought the fame to be difcharged of tithes noe 
longer then the fame is contynued a (hedd, for beinge converted to 
a dwellinge houfe the fame ought to paye tithes accordinge to the 
true value : It is thcreuppon ordered and decreed by this Courte 
that the faid fume of three poundes fowerteene fhiliings threepence 
due for the three yeares tithes nowe remaynlnge in Courte (hall be 
forthwith delivered to the plaintiff: and the faid defendant 4S[ym«/i ' 
Warren to paie the refidue of the tithes nowe due unto the plaintifF 
befides the faid tithes now rcmayninge in courte : and fhall from 
henceforth paie to the plaintiff or her affigns, or any other that (hall 
be proprietor or farmer of the faide Rcftorie for the tithes of the 
faid howfc xxiiii* \x* per ann 10 be paid quarterly ^y equall portions 
VOL. II. 3 Y accordinge 
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1774. accordingc to the true intent and meanioge of the faid decree of tfe 
, xxxvii*^' of Henry the eight: and that all thofe whoe (hall he(^ 

after inhabite and dwell in the faide houfe (hall paie the tichet for 
the fame as is before exprefTed accordingc to the true intent and 
meaninge thereof. AikI it is likewife ordered, that the faid Sjmm 
tFarren^ his exors or admurs, (hall paie forthwith unto the plaintiff 
or her a{rigncs the fume of fixe pounHes thirteene (hillings and 
fower pence towards her cofts and charges fufleyncd in the prefc- 
cutinge of the faid fuite. 


Kinknefr 
of a modus 
is a quef- 
tiun of fadt 
nut of law. 
A ruOom 
to tUhc 
Limbs on 
Si. Mark's 
day, though 
apparently 
liSM-ealun- 
able, is yet 
3i fa£t fbr a 
jury to de- 
cidc it<x>n. 


^ M. 16 Geo. III. A. D. 1775. Scac. 

Bcflford V. Samlell. [MS.] 

Y N this cafe a trial at law was ordered on tha following mo- 

dufcs. 

Fiift, " Whether the parfon is to have the tenth lamb that fliall 
be fallen within the pafifl), to be tithed by the parfon and parifiii- 
ow^TonSu Mark's Day y in manner follow ing,'wz. the parifliioner of 
owner to take two, then the parfon to take one^ then the parifhionci 
or owner fcvcn, to make up the number ten ; then the parifhionci 
to take two again as he did at fit ft, and proceed in the Vk^ 
manner throughout the whole ; and ii there remain any odd nuK^ 
bcr, the pariihioner or owner to pay 3 d. for ever)' fuch lamb H** 
mediately, or at Michaelmas^ the ufual lime.'* 

Secondly, " Whciher wool is to be tithed at (hearing time in tfe* 
fame manner as lambs ; and if there be any odd fleeces remaiuir«& 
the parilhioner is to pay 2 d. for each iminediaiely, or at Micb^^^ 
masy the ufual time of accounting," ' 

Thirdly, " Whether, for every milch cow, there is to be 
jto the parfon 1 d." 

Fourthly, *' Whether, for all apples made into cyder, thci^ 
due and payable to the parfon for every hog (head of cyder fo ma 
2 d. at Michaelmas.** The ilFues to be tried by a fpccial jur)*, 9^'^ 
the judge to indorfe, iic. 

The faid iffues were therefore tried by a fpecial jur)', who foi^ ^ 
the fame payable accordingly, in lieu of the tithes of lambs, wc^^ 
milk, and cyder ; but on the 19th day oi June 1776, a new t ^ 
was granted, on payment of the cofts, to try the two modufcs v** * 
refpc£t to lambs and wool \ and the dcicudants thereupon 
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taitted to abandon the proof of the faid two modufcs rcfpefting the 177 r. 
nunner of tithing lambs and wool> and declined proceeding to a new , 

trial. 

Upon the motion for the new tiia), the court delivered them- 
{elves to the following efie£t : 

Lord C. B. Smythe. — ^Ther^is no objcflion to the modus for the 
cow, nor for cyder. The queftion is as to the modus for lamb and 
for wool. Wherever the payment approaches near the value, it is 
afafi to (hew, that it cannot be an ancient modus. The value of 
as. 6d. for a lamb may come nearer to the value in fomc counties 
than in others. In the cafe oiGiffard v. WM the court had offered an Supra 70S, 
ifluc, which the party did not proceed upon; and the Houfe of Lords 
would not therefore revcrfc the order for ihc iffue. The lamb and 
wool isfo near to the real value, that I think the iffiies ought to be 
tried again. As to the day of paynirnr, St.Mark*s Day^ it can- 
not be a reafonablc time; for they cannot all live at that time 
without the dam. As to the objetlion to the evidence of the re- 
ceipts, 1 think it good evidence. It is not proof by fimilitudc of 
hand-writing. It was produced as an old paper coming from its 
proper place and without fufpicion. 

£}r/B. — I think the receipts were properly admitted. Such 
^idence is /rom ncceffity admiffiblc. The receipt in its nature 
purports to be proper evidence, and it cannot be better eflabliOied. 
As to tithing lambs on St. Mark's Djyy I do not think the ufagc 
^''ly is ncccfTary to eftablifh acuftom; but the reafonablcnefs is 
^cwife material. If it is impradlicable, that ought to decido 
Jainft the ufage. If the lambs arc of no value, or not of proper 
*lue on Sr. MarVs Day^ the cuflom is un reafonablc. Ii is proved, 
*t lambs fall from ChrlJImas to near Midfummery and cannot live 
fcre ten weeks old. Such a cuftom may not be bad upon the 
-c of it, becaufe the parfon has a benefit ; but fliil it ought to go 
* jury ; and if fafts are proved to them, which (hew that in the 
^ntr)', where the qucflion arifes, it is unreafonable, they ought 
Ktid againft it. 

At to the ranknefs of the modus for Iambs and wool, fuch an 
i^Sion ufed to be confidercd as a legal objeflio;], but it is really 
lUcflion of facl. The cafe of Giffard v. frebb decided cnly, that 
*h a modus was not bad upon the face of it, but thai it ought to 
left to a jur)'. And in the prefent cafe, the jury ought to have 
"'^ the objcttlon to ranknefs its proper force. 

3^2 H$tham 
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I'^n^, Hotham B. — ^Thc rcafonablcners of the time of tithing Iambs is 

. a fa61 to go to a jury ; but I think, from (he evidence it appeared 

to be unreafonable. And I think the payment for lamb and wool is 
fo great, that it could not have been an ancient payment, and I 
ftiould have been much better fatisfied, if the verdift had been at to 
thofe iffues the other way. 

Perrjn B. of the fame opinion. 


T 


M. i6 Geo. III. A.D. 1775. Scac. 

Lloyd V. Mortimer and Kirkman. 

HIS was a bill by the plalmiflF, as vicar of the parifh of S/afen- 
kill in the county of Derby^ againft the defendants, fetting 
forth, that the plaintiff was, and for feveral years laft paft had been, 
▼icar of the faid vicaiage, and, as fuch, entitltd by endowment, prc- 
fcription, orothcrwife, to all tiihes^ot hay and grafs, and clover cut 
for hay, and to all fmall tithes arifing, renewing, incrcafing, and 
growing within the faid parifh, and the tiihablc places thereof, and 
^rticularly within the village, townlbip, or hamlet ol CaUwalU 
lying within and parcel of the faid parifh, and that the defendants 
had feverally been ttie owners and occupiers of divers farms, lands, 
and tenements within the faid hamlet, and that from Midfummer 
then lail paft, the defendants had divers tithable matters and things 
arifing, renewing, and growing on the lands occupied h^ them in 
the faid parifh, the tithes whereof became' due, and ought to have 
been paid to the plaintiff; it was therefore prayed, that the defen- 
dants might be decreed to account with the plaintiff, for the value 
of the faid tithable matters and things, and might pay to him what 
(hould appear to be due on the taking fuch account. ' 

The defendants, .by their anfwer to the faid bill, faid, that they 
were occupiers of certain lands within the hamlet or villagc.of G/A/- 
wall in the parifh of Stapenhill in their faid anfwer fpetified and 
mentioned, but infifted that the plaintiff was not entitled to any 
tithes in kind of any tithable matters arifing within the faid village 
or hamlet of CaUwall either from the faid defendants or any other 
jJerfon wht>mroever, owners or occupiers of any l^nds, tenements, 
6t hereditaments, or any payment in lieu or refpcfl thereof, other 
4han and except that from time immemorial there had been paid by 

the 


# 
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habitants, proprietony and owners of lands and tenements- 1775. 
n the faid village, townfhip, /or hamlet of CaUwall^ to the ■ 
riflPand his predeceflbrs, vicars of the faid parifli for the time 
g, the fum of 6 1. on the feaft of St. J^hn the Baptift in every 
' for and as a modus and in full payment and ratisra£lion for 
. in lieu of all tithes, rights, compoHtions, obventions, and emo- 
oents whatfoever due or payable to the vicar for the time being 
the faid pariOi oi Stapenhilly from the inhabitants, proprietors, 
ad occupiers of lands and tenements within the faid village or 
iamlet of CaldwaU, in refpefl of fuch lands and tenements ; and the 
defendants contended that fuch a modus or ancient payment of 6 K 
had been confirmed by immemorial cuftom, as well as by a certain 
indenture, bearing date 22d September 1676, in the words follow- 
ing; that is to fay, 

•* Hac Indentura fa5la inter Willielmum dominum Paget, Baronem 

4rBeandeferr, verum et indubitatumpatronum vicar ia perpetua ecclejut 

fmtchialis de Stapenhill in comitatu Derbix, Litchfeldiae // Coven- 

trJK di^cefi^ et Johanncm Lucas, artium magi/I rum j vicarium per-' 

fttmm ejufdem vicariic perpetua ecckjia pnrochiaUs de Stapenhill a/i- 

t*iiQi^ ex confenfu et ajjenfu reverendi in Chrijio patris et domini^ 

^im Thomae prvuidentia divina Litchfeldiae et Coventriae epifcopi^ 

^ unt parte^ Samuelcm Sanders de Caldwall, in comitatu et diocefi 

t^mdiQis^ armigeruru Edwardum Holland, de iifdem^ generofum^ Eli- 

zabetham A (Ion, viduam^ Tlipmam Webfter, Thomam Calling- 

'^ood, Willielmum Cox, Georgium Thrumpton, /// iifdem^ j-eomen, 

Thomam Baxter, Ricardum Capcnhurft, Thomam Baker, de iifdem^ 

hulbandmen, Thomam Jackfon, de iijdem^ carpenter, Thomam Cor- 

'^itt, ^ iifdem^ black fmith, alio/que omnes incolas dicia vlUee de Cald- 

^•^II pradi^i^ Ricardum Bath de Linton in comitatu Derbix pTee* 

*'^», et Robertum Nicklinfon df Swadlincote in comitatu et diocefi 

P^^fdi8is^ hulbandmen, et Willielmum Lowe de Burton fuperTreni 

** comitatu StafFordix, et diocefi pradiSfd, fhoemaker, proprietarios 

^ ^ccupatores quarundem terrarum^ infra eundem villam de Caldwall 

P^^eiiifi jacentium^ ex conjimili confenfu et afjhfu reverendi in Chriflo 

P^rii gf dominiy domifii Thomx providentia divina Lirchfcldiae et Co* 

^cntriae epifcopiy ex altera parte ; TESTA FUR, quo J tarn pro bono 

'^^pdlae de Caldwall infra villam de CzMwzW pradi£fam et in^ 

^^'^antium villa pradiSta^ quam pro bono ecclcfix parochialis de 

®^A>£KKiLL/r^^/^, de qua quidem ecckfia deSu^tiAAWpfadiSlA 

3 Y 3 capella 
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1775. capella de Caldwall praJi^la memhrum rl\ ac etiam pro, ct in confine- 
' ■ ratione acquietantiae et finjiis coiicoriiantix, omnium difTcrentiarufii 
ct controvcrfiarum, dc et conccrncnf,omn( s rt fingulas dcrimas obla'f 
tiones^obveut'ionesy compofitloncs, aUaqucjuret^ et cwil-nicnta ccclefiajhca 
quacunaue^ vicar to perpetito vicaria pfrpeiua eo- Ijlic ^ arochialis tic Sta- 
pcuhill pradiBa^per inhabit antes^ Plff'^JJ^^'^^y ^^ occuputnci terrarum^ in* 
fravilUmde Caldwall praditla jacentium^ dibit as et fo!utas\ ogreatum^ 
cmcordatumy et concJufutn fjly ct per prajcntes inter partes pradiclas^ ex 
confenfuet afpfffuafitedifti rcnrcndi in Chrijio pntris^ CAicordatum ejlet 
conclufum^ quod prafatas Johannes Lucas, vicurius perpetuus vicaria 
perpetua tcclcjia: porochialis de Stapcnhill pradiS'ta^ ejufque fucceffores 
vicarii perpetui ejujdcm •jicaria perpetuar.fnncl in qualibct rrunje^ annu- 
atim^ in quolihct anno impcrpctuum divinjs preccs in capella de CdXA^ 
wall pradiSla^Jecundum formam lihri commuuium precum^ ^fg^U '' P^ft 
h5fionem earundeni^ juxta morcm ecclefiti An^luAUXy concionabitur \ 
frafatique incJts dc Caldwall />r«r///c;<i, ar propiictarii et occup/t tores 
terrarum ivfra eandem vUlnm jacentiuwy ornnes et Jinguliy et eomm 
karedeSy cxecutoresy adminijlratcresy f.ve JuccijJlreSs cidem Johanni 
Lucas, // Jticcejfjribus Juisy viiariis perpetui s cjujuem vicarii per* 
petua ecclefia: parochialis de Stapcnhill pradiSJii^ Jummam fex libra- 
rum, legalis moneta: AnghXy in plenutn content ationcniy Jatisf actionem ^ 
it exonerati'jnem omnium et cmnimodum dec i ma rum y juriumy compofi- 
tionum, obventionumy oh fat ion urn y juriumqucy et emolument or um eccle* 
Jiajlicarum quorumcunqucy infra eandem villam de CAdw^]] pr/pdi^dy 
fuaiitercunque crefcentiuniy provenientiuniy rcncvantiuniy aut aliquo modo 
contingentiuniy eidem vicario perpetuoy et qucvis modj debitor unty autfolvi 
conjuetoruniy ad fejlumfan^i ]oh^nx\\$ntiptiJ}(t annuatim in quolibet 
anno impcrpctuum Jolvent \ idemquc Johannes Lucas vicarius per^ 
petuus antediSIuSy ejujque JucceJJoreSy vicarii perpetui vicariie perpetuec 
tcclefia parochialis d^ Stapenhiil pr^di^tty eandem Jummam fex libra- 
rum, in plenam cont^ntationem^ Jatisfa^ionem, Jolutionemy et exmera^ 
%ionem omnium et Jingularum decimarum^ juriuruy compofltionum, 
ebventionumy oblationumy et emolumentorum ecclcjiaficorum quorum^ 
cunque pn^di^iorum ; //, ut prafertury quovis m:ido dtbitorum autfolvi 
confuetorum imperpetuum ad fejlum pradi^ium accipient et recipient : 
IN CUJUS r« teftimoniuw partes ad prejentes Jigillafua iifdem mutu9 
4ippofuerunt viceHmo fecundo die menjis Septcmbris, anno regni domini 
pofiri Caroli Secundiy Dei gratiiiy Anglian, Scotiap, Francia?, et Hi- 
berni^, regis^ fidei defenforisy Wr. vicejtmo oBavo^ annoque Domini 
1676* Et nos epifcopus antediclus in fidem et tejiimonium prarftifjhrum 

figillunK 
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Jsgilhm noflrum eptfcopak prefintibus appofuimus. Will. X Pagett, 1775. 
John X Lucas, Tho. X Litch. et Coventr. ■ r 

The caufe being at ifllie, feveral wilnefles were examined on both * 

(ides. 

On the part of the plaintiff it was proved, that the faid village 
or hamlet of CaUwall is part of the parifh of Stapenhilly and that 
the inhabitants of CaUwall contributed to the repair of Siapenhill 
church. It was alfo proved, that the vicar of Siapenhill for the 
time being had, as far back as the memory of vvitneifes went, col- 
la£led and received tithes in k'md for all hay, clover, lamb^ 
wool, fruits, eggs, and pigs, and other fmall tithes arifing within 
the other parts of the faid pari(h> not parcel of the village of 
CaldwalL 

On the part of the defendants it was proved, that CaUwall was 
a cbapelry, in which there was a chapel of fome antiquity, re- 
paired by the inhabitants of the hamlet of CaUwall, 

It was alfo proved, that the fum of fix pounds had been raifed 
by a levy according to the pound rate, and paid for many years to 
the vicar of Siapenhill for the time being, and they alfo proved that 
tithes in kind of the feveral articles claimed by the bill, had not, 
during the memory of living witnefles, been paid to the vicar of 
StapinhiM.. 

The caufe came on to be heard before the barons of the court 
of Exchequer on nth December 1775, and on the hearing there 
were produced and read, on the part and behalf of the plaintiff, 
the indenture dated 22d September 1676, in the defendant's anfwer 
mentioned : 

An exhibit marked (C) being a terrier, dated 23d June 1665 ; 
figned John Lucas^^nd others, wherein is the following entry, viz* 

** Item J pigs, geefe, wool, and lamb, are paid in the parifh of 
Siapenhill and town of CalJwail, according to the ancient law, 
foetus ablaSlaius debet effe^ antequam praftetur^ (to wit) when they 
are weanable, or of ftrength to^ live without the dam." 

*' Itemy hay, hemp, flax, calves, colts, all manner of fruit ai^dt 
Eajler offerings, are paid in the parifh, and from all the town of 
Caldwally without exception, for this vicarage anciently was eo« 
do wed omnibus minutis decimis.** 

An exhibit marked {A.) being a terrier dated 29th September 
1719, wherein is the following entry : 

3^4 J* A» 
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1775* ** All manner of tithes (excepting corn only) 9% pigs, gedbi 
■^ wool, lamb, calves, colts, eggs, hay, hemp, flax, and ail maimer 

of fruit and Eafler oflferings, have formerly been paid in kind to die 
' vicar of Stafenhilly by the inhabitants of Caldwall\ but by an agree* 
ment made between the vicar and the faid inhabitants bearing date 
aid September 1676, by. the confent of the patron and lordbi(ho|S 1 1^ 
declared by their being parties to the fame, the faid inhabitants pay 
in lieu of all tithes and profits due from thence to the vicar, the 
fum of fix pounds yearly, on St. J^hn BaftiJW Dcj^ which the 
chapelwardcn gathers and pays the day it becomes due.'* 

An exhibit marked {B.) being a terrier, dated 12th July 1726*; 
an exhibit marked [D,) being a terrier, dated 30th OSJober 1 701 ; ani 
an exhibit marked (jE.) being a terrier, dated 2d February 1705. 

And on behalf of the defendants there was produced and read a 
terrier dated 23d Junt 1682, wherein is contained the followia^ 
entry ♦ viz. 

^* Item^ pigs, geefe, wool, and lambs are paid in the pariQi ot 
StapenhiJif excepting CaldwaU^ according to the ancient hwrffsitt^-^ 
abk^atus debet ejfi^ antequam prdpflitury (to wic) when they iT^ 
weanable, or of ftreogth ta live without the dam." 

*^ Item% fix pounds of monies paid from the town of CaldwtdT ^ 
hay, hemp, flax, calves, colts, all manner of fruit and Eafir^^ 
olFerings, are paid in the parifby excepting CaUwall^ for this vicaC"-* 
age anciently was endowed omnibus minutis dicimis.** 

On reading this written evidence, and the depofitions, the cou^"^ 
decreed, that it be referred to the Deputy-remembrancer to take 
account of what was due to the plaint iff from thc«defendflntt rei 
tively, for the value of the tithes demanded by the bill ; and 
the faid defendants (hould pay to the plaintiff ^bat upon fu^l^ 
accoimt {hould be fpund due to him for the value of the faid x^^'^ 
fpeflive tithes. 

. From this decree the defendants appealed to the Houfe of 
(lifting the following reafons : ^ 

I. Terriers figncd by the incumbent entitled to the tithe?, and 
the churchwardens or inhabitants of the parifh, who are liable tot 
payment of the tithes, are admitted to be read in evidence, as thccJ«- 
cTafatibns of parries ftanding in oppofite interefls, but both intercfled 
in the manner of rendering the tithes within the faid parifli, and xio 
terrier is perfeft, or ought to be admitted in evidence, if figncd by 
the incumbent only, or by the inhabitants only. The above terrier 


of 
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of 166*5, which was received in evidence in this caufe, appears to 1775. 
be figned by John Lucas the vicar, and by four perfons, who are - 

ftiled churchwardens, and are to be prefumed to be the churchwardens 
of the church of Stapenhill^ which is the parifh-chorch, and not 
the chapel wardens of the chap^Iry of Caldwall. 

It is therefore improper to be admitted in evidence, as only one 
of the parties figiring the terrier is intereflcd in the payment of 
tithes in CaldwaU{xizmx\y) the vicar, and the reft of the parties not \ 
and it is no more admiflible in evidence, refpeding the payment of 
tithes in Caldwall^ than a terrier figned by the vicar of StapenhtU^ 
and the inhabitants of a neighbouring pariOi. If the terrier be read, 
it only proves the impropriety of giving countenance to it as evi- 
dence ; the fubftance of the terrier, io far as regards the pr^ent 
caufe, being no more than the a (Tent of the vicar and four markf- 
meo to a propofition in the following terms, " pigs, geefe, wool, 
and lamb, are paid in the parilfa of Stapenhill and town of CaldwaU 
according to the ancient \^vt fxtus ablaSlatus debet ejji^ antequam 
fra^tiur \ and hay, hemp, flax, calves, colts, fruit, and offerings^ 
are paid in the parifh, and from all the town of CaldwaU without 
exception, for this vicarage anciently was endowed omnibus mU 
BUtss dedmis.*' 

a. It is undoubted in this caufe, that the vicar's right to tithe in 
kind within the chapelry of Caldwall was denied one hundred yearn 

That by an agreement, with the concurrence of the parfon, 
patron, and ordinary, (which there is no reafon to fufpeQ to have 
been unfair), a certain annual payment was recognized and efta* 
blifhed, not as a compofition for tithes payable in kind, but as a 
compromife of a difputed claim ; that by means of fuch agreement 
having fo bng fubfifled, all memory and trace of any other pay- 
ment is loft and obliterated. 

Under which circumfianccs, it is fubmitted, that it is inequitable 
to permit the vicar to avail himfcif of his general title ; and the 
appellants therefore hope, that the refpondcnt's bill will be dif- 
ipifled. 

On the other hand, the rcfpondent in affirmance of the decree 
vrged the following rcafons : 

^ I. The refpondcnt proved his right to the feveral fpeciesof tithea 
claimed by his bill in other parts of the parifh, and there was no 
pretence that any body clfe had any title to tithe in kind. The fingle . 

queftion 
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The defendants, Oxtoji and Healings admitted, that the plaintiflF linK* 
had been prcfcntcd by the crown to the vicarage of Eaft Ham in 


the year 1766; that in the year 1767 the fame became void by The own- 

' ' . - ^ ers of lands 

his ceflion thereof; and that he was again prcfented thereto by the i- the town- 
dean and chapter of C6^^r ; but, whether he had been lawfully therp!x)ie*" 
conftitutcd vicar thereof they left him to prove : and denied that, *"^»<*«"» 
to thcif knowledge, the vicarage had been immemorially endowed 40*. a-ycar, 
with the tithe of hay and hay-grafs, agiftment, and all other (mall fmaTuiJhea 
tithes, particniarly with rcfpcdl to the lands and hereditaments *"** °'^ 
feverally occupied by them, and which, they admitted, compofed <^uck; and 
the demefne lands or townfhip of NetherpooIe\ and that the faid litheiof 
lands were the inheritance of fir F. Poole bart. under whom they held ^^^, *^'°"«» 

' to their 

the fame as farmers and tenants. They all admitted, that the plaintiff iandiord, 
as vicar, was entitled to divers fpecics of tithes arifing in fome parts prbpriator 
of thcpariOi ; but by what right they could not tell, he not having ''[^^^'^ 
fct forth in his bill any endowment or other right, and they having Ham. 
never fcen any endowment or other evidence of any right under 
which he was entitled ; but they faid, he was not, either as vicar 
or otherwife, entitled to receive the fame fpccies of tithes throughout 
the whole parifli, for that he and his predecefFors had ufually re- 
ceived different fpecies of tithes from dffferent pcrfons, and in refpeft 
of different lands in the faid pariOi. They further dated, that the 
faid parifli had formerly been called the paridi of Sutlon ; that 
it was then alfo frequently fo called ; that it confided of a re6lory 
impropriate, as well as of a vicarage and of feveral different manors 
and townfliips, viz. |the manor and townfhip of Eajf Ham with 
PUmyardznA Carlett^ the manor and townfhip of Hooton^ the town- 
Oiip of Childer Thornton^ the manor and townfhip of NetherpooU 
and Overpooky the manor and townfhips of Great Sutton and Lttilt 
Sutton^ and the townfhip of Whitby ; that at the time the greater 
monafteries were diffolved, in the thirty- third year oi Henry the 
eighth, the faid reflory impropriate, then called the rcftory of 
Sutton^ with the feveral manors and townfhips before mentioned, 
and the tithes belonging thereto, were in the noffeffion of the abbot 
of Chejier as part of the poffeffions of the greater monaftery of 
Saint Werhurgh in CheJler \ that the faid poffeffions were then 
feifed into the hands of Henry the eighth ; that the faid reflory, 
manors, lands, and townfhips, or fome of the manors and town- 
fhips, together with feveral other manors, lands, and heredita* 
meats in the city of Chejier^ were granted by queen EliTMieth on 

\ or 
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\nnc. or about the nineteenth day of December^ in the twenty-fecond year 
I of her reign, to Hugh CbolmotideUy^ fince deceafed, under a referred 

fee-farm rent thereout of 1 68 1. 19 s* 10 d.; that (he afterwards 
granted the faid rent to the dean and chapter of Cbejler \ that the 
faid Hugh Cholmondiky^ or fome of his defcendants, afterwards 
fold and conveyed to different perfons feveral different parts of the 
faid re6^ory» manors, townfliips, and lands ; that the towoQiip of 
Nrtherpoole confilled only of the hall and the demefne lands ; that 
the anceftors of Gr F. Poole had purchafed the faid townOiip of the 
faid Hugh Cholmendeleyy or of fome of his defcenjants, who were 
entitled thereto under the grant from queen Elizabeth ; that fir 
F. Poole then was, and that he and his anccftors, and thofe under 
whom he claimed, had been, for time immemorial, owners of the 
faid townQiip ; that the faid fir F. Poole^ and thofe under whom he 
claimed, had, for time immemorial, had and enjoyed ; and that 
he then held and enjoyed, and was entitled to the tithe of com, 
grain, and hay, arifing in the faid townfhip ol NetherpooUy as be* 
longing to the faid impropriate reftory ; that the faid fir JF. P^ole 
and his ancestors, and thofe under whom he claimed, and their 
leffees or tenants, had, for time immemorial, held and enjoyed the 
hall and the demefne lands of Netherpoole exempted from the pay- 
ment of all fmall tithes. Rafter dues, offering^;, and other vicarial 
dues, on payment of a certain immemorial modus, penfion, or cuf- 
tomary payment of forty (hillings a year, at Eajler^ to the vicar of 
the faid pari(b. The defendants then further ilated, that part of 
the faid parifli, called the townfliip of Overpooki was, all of it, they 
believed, the eftate and inheritance of the faid fir. F, Poole \ that 
he and his anceflors, and thofe under whom he claimed, had, for 
time immemorial, been entitled to, and had taken ail the tithes of 
corn and grain within Overpoole^ as belonging to ilie faid re£lory 
impropriate ; and that the vicars of the parifh had immemorially, 
or for fome long time, by vhtueof fome endowment or prefcription 
or othervvife, received, taken, and enjoyed, the tithes of hay, and 
all fmall tithes in kind, arifing within Overpioky or fome payment 
in lieu thereof. Thc'defendants then further dated, that the vicars 
of the faid parifh had, by virtue of fome endowment or prefcription 
or otherwife, had and taken, and that the plaintiff, as vicar, was 
then, by virtue of fome endowment or prefcription or otherwife, 
, entitled to, and had taken, the tithes in kind of hay and hay-grafs, 
and E after dues, ^nd other fmall tithes, in feveral parts of the 

5 P^^Q* > 
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pariih ; that In other pirrs he was not entltlecl to any tithe of hay *77S» 
but only to fmall tithes and vicarial dues ; and that in other parts ' 

he was entitled to forae modufes or payments in lieu of fuch fmall or 
vicarial tithes or dues. They further faid, that they did not know 
whether the plaintiff, as vicar of the faid parifh, was entitled, by 
virtue %{ any endowment, prefcription, cgr otherwifc ; or whether 
he bad taken the tithe of agiflment in any part of the parifh ; or 
whether the former vicars were entitled to^ or had taken the fame. 
They denied that the vicarage had ever been endowed with the 
tithes of hay, hay-grafs, agiflment, or any fmall tithes, throughout 
the whole of the parifh ; and infifled, that he was only fo endowed 
out of particular townfhips or places therein ; that the vicars had 
only taken and enjoyed fuch tithes partially from and out of paiti- 
cular parts of the parifh ; that in other parts thereof, the perfons 
entitled to the reflory were entitled to and had enjoyed the tithes' 
of hay, hay-grafs, and agiflment tithes; and that they, the 
defendants, as tenants to the prefent impropriator, were entitled 
to all the tithes of hay and hay-grafs arifing on the lands 
occupied by them refpeflively within the faid pariih, as the 
fame were part of the demefne lands of Netherpook. They admitted, 
that they bad, in the year 177 1, occupied the faid demefne lands of 
Netberpooky as alfo the hall-houfe called Pool Hall ^nd the Dairy 
Houje ; and fet forth the quantity of land from which they had in 
that year mowed hay and hay-grafs ; and admitted, that they had 
carried the hay thereof away, without fetting out tjie tithe, or 
making the plaintiff any fatisfafHon for the fame, which they in- 
lifled they had a right to do, as the tenants of the faid fir F. Poole^ 
who claimed the great titKes of the demefne lands, as part of the 
rt£lory impropriate. They alfo admitted, that in the faid year 
Aey withheld all th^ir fmall tithes, without making the plaintiff 
any fatisfa£lion for the fame, as they belieyed no fmall tithes what- 
ever had ever been paid to any vicar of the pariih for the de- 
mefne lands; and they infifled, that none were due for the faid 
lands, except the faid yearly fumof forty fhillings in lieu thereof; 
and that the vicars had till that year received the fame in full 
fatisfadion for tlie fmall tithes or other vicarial dues of the Jaid 
demefne lands. 
The defendant Whitehead flated in fubflancc the fame matters re- The land- 

holders of 

latingto the plaintiff's being inflituted vicar as the other defendants Li;:ic Sut- 
h#ui doae; and denied, that the vicarage was endowed with the IJ]^^.^;^JJ5)'* 

tithe 
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tithe df hay and hay-grafs, or that he was entitled to the fame from 
the tenements and lands he occupied in the faid year in the town* 
(hip of Little Sutton ; and he defcribed the lands and the number of 
acres they contained ; and faid, that they were all anciently the 
eftates and inheritance of the faid Cholmondeley family under the 
afore-mcntioned grant ; dating the title fully in his anfwcr, as the 
other defendant had done. He further faid, that the plaint ifif had 
foinc times at Eafter^ when he received his Eajler dues, received 
fome payment for fome kinds of fmall tithes in rcfpefl: of thofe his 
tenements which were no part of the demefne lands, v/z. for every 
milch cow, three hali-pence; every farrow cow, one penny; for a 
fervant, two-pence; offerings for him felf, three- pence; for the reft 
of his family, fixpence ; and one penny, called the houfe- penny or 
fmoke-penny, in lieu of all tithes of firewood or other things ufed and 
confumed in the houfe, and for all perfonal tithes due from any of 
the inh3bitants of the houfe (except Eajler offerings) ; a garden- 
penny, in lieu of all tithes of fruit and garden-Huff; an hen-penny 
in lieu of fowls and eggs ; and a tithe-penny, otherwife tin-penny, 
otherwife lithing-penny, as a modus in lieu of all other fmall tithes 
and vicarial dues in kind, not at times taken in kind, and therein 
excepted, as being fo taken in kind as aforefaid, and except offerings;, 
and therefore he infifted, that the plaintiff was not entitled to any 
other fmall tithes arifing within the faid parifh. He admitted, that 
in the year 1771 he had cut hay and hay-grafs upon his faid lands, 
and had carried the fame away, without fetting out the tithe thereof, 
or making any fatisfaflion for the fame ; and he infifted, that he had 
a good right fo to do, the plaintiff not having any right thereto. 
He further faid, that he had tendered ths feveral modufes or cufto* 
mary payments to the vicar. 

The defendant Davies flated the fame in refpcft of the tenements 
and lands occupied by him in the townfhip cf Great Sutton. 

The defendant ff^hitehead put \r\ the like anfwer for her tenements 
and lands lying in the townfliip of Great Suttcn. 

The defendant Maddock put in the like anfwer for his farm and 
lands in the townfhip of Z^;//^;'. He further faid, that no tithe- 
hay in kind had ever been paid or was payable to the vicar of Eaji 
Ham for any of the lands heretofore part of any of the tenements 
called RobinJon*s Tenement j Salmon^ s Tenement^ or Lightfoot^s TtrU'^ 
ment\ but that in lieu thereof there had been annually paid by the 
occupiers of the faid tenements refpcflivcly to the vicar the follow- 
ing 
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ing modufes : the fum of one penny, in lieu of the tithes of all the 1775. 
hay yearly arifing on^ol'infons Temment ; of one penny, in lieu of ■■ 
utht'hvf ol Salmon's Triement., and ihc fame for Lfghf foot's Tene- ^«n«";cnt, 

\ ^ ^ ^ * ■/ on Silinoi/s 

jnent ; that the faid modufes fo paid had been ufually called tilt- penny uuemenc, 
by the vicars of the parifh and by others ; that the fame were payable Lighrfoot'* 
by the occupiers of the faid three tenements refpcdlivelv to the vicar *^"^™5"^ 
annually at Eafler\ and thai the prainiifF had received the fame to 
Eejier 1771 ; and he fet forth the various other lands which he oc- 
cupied, and which of them paid tithe- hay, and which were exempt 
frona fuch payment ; and averred, that he did not believe that any 
part of the feparatc farms occupidd by him were, at any time within 
the memory of man, inclofed from the ancient common or waftc 
lands lying within that part ollVhithy which was within the pari(h 
of Eaft Ham. 

The plaintiff replied; the defendants rejoined; and witnefles 
were examined for all parties ; and after hearing counfel for feveral 
days ; and receiving a great body of evidence ; the judgement of 
the court was delivered by Eyre B. the Lord C. B. Smythe being too 
mtich indifpofed to attend. 

Eyre B.— -This is a bill brought by the plaintiff, who is vicar of 
the parifh oiEaJl Ham in the county of Chcjier^ againfl all the defen- 
dants, who are fix in number, for an account of tithe-hay, and 
againft two defendants, Oxton and Healings for an account of fmall 
tithes alfo. The plaintiff claiming, as he mud do, under an en- 
dowment, five out of the fix defendants abfoliucly deny that the 
vicar is endowed of the tithe of hay. As to the defendant Maddix^ 
be, having fet up a modus by his anfwer in lieu of tithe of hay, does 
admit, that the vicar is Jul modo endowed of this fpccies of tithe ; 
and the fame obfcrvation applies as between the defendants, Oxtm 
and Healings refpedling the vicar's endowment of fmall tithes, they 
having fet up a modus payable to the vicar in lieu of thefe tithes^ 

The vicar has entered into proof of his endowment both of tithe What it 
of hay and fmall tithes. No inftrument or endowment in writing evidence of 
is produced ; but the plaintiff has read evidence of the vicar's *" cndow- 
having enjoyed thofe fpecics of tithes, which is evidence of pre- liihcofhay 
fcription, which fuppofes an endowment. Upon the proofs it appears, fc,K^^yf a' 
that there arc eight townfliips within this parifli ; that tithe of hay ^"«en er^ 
in kind is yielded to the vicar throughout three townfhips, viz. Eaft 
Jlam^ ChiUerlhorniont and Overpoole ; and in part of two townfhips, 
'dIz, all the townfhips oi Netherpoole and Hooton^ except the Inll and 
dciziefnes, and in Whitly for the lands lying in that p..rt of JVi-tly 
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177^- wbich isinthe^rifli off^Z/^/fr, and belonging to houfesfi tasted in 
.—- .^ that part of ff^hitby which is in the parifh of Sioie: that a tilth-penny 
in lieu, as all the witnefTes agree, of tithe-hay has been paid to the 
vicar throughout the townfhip of Greai Suiton^ and all Utile Sutton 
except the Hall and demefnes, and for the reft of the townfhip of 
mithy lying in the parifh oi EaftHam ; and laftly, that a compofi- 
tiun, which certainly may have been, and almoft all the witneilcs 
agree was always unHcrftood to be, in lieu, inter alia^ of tithe of 
hay, has been paid to ihe vicar for the remaining part of the pariQi, 
(that is to fay) for the townfhip of NethtfpQoU^ and for the two 
Halls of Little Sutton and Hooton. In addition to this evidence 
there has been read an extract from a parliamentary furvey, in 
v^hich it is dated, that there is belonging to this vicarage the tithe 
of hay in ChiUertkornton^ Hooton^ Overpjcle, and Netherpool§\ and 
it is in proof, that the impropriators have colletled tithes of corn 
and grain only throughout the parifh : and though ihcy and their 
tenants have retained the tithe of hay arifing upon their own do* 
mefnes, the obfervation weighs with u^, that this retainer being ac- 
companied with the circumllancc of a compofition paid to the vicar, 
which certainly may be for tithe of hay, cannot neceffarily infer a 
right in them as impropriators to this fpecies of tithe. And at to 
the fmall tithes, the witnefTes all agree, that the vicar has alwa}'ff 
received thefe tithes, or a compofition for- them, throughout the 
parifh. Upon this ftate of the proofs we arc all agreed, that with- 
out laying much llrefs upon the parliamentaiy furvey, which cannot 
be under ftood to be very accurate as to all the vicarial dues, the 
vicar has given fufficient evidence of an endowment of tithe of hay 
throughout the parifh ; and as to fmall tithes, there is certainly no 
room for queftion concerning them. 

It was objcfled, and vtvy much prefTed in argument on the part 
of the defendants, refpefling the evidence of an endowment of tithe 
of hay, I ft, that part of the evidence referred to ought not to have 
been read, as being evidence of things not in ifTue in the caufe ; 
and 2dly, that proof of the payment of a modus cannot poflibly be 
applied to fupport a demand of tithes in kind. As to the firft of 
thefe objeQions, it is true, the court is to decide fecundum allegata itH 
frobata^ and it mufl be admitted that' in our pleadings which are 
borrowed from the civil law, the allegation is indifpenfably necef- 
fary to introduce the proof. But this rule extendi thus far only 5 
to require that the feverai points of charge and difcharge to which 
the e.\amindtiun is to be direded Ihould be alleged or ilated in the 

pleadings* 
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pleadings. Such fafls as conftitute the points in the caufe are to I'-nc^ 
beinifliie. But there is a well-known legal dlllinction between — 

the fafl and the evidence of the fafl : though tlie parties are bound 
to ft ate the fa£l,they arc not bound to diiclofc iheir evidence. Now 
to apply this doftiinc 10 the prcfcnt cafe — A viciir claims to been- 
liiled bv endowment : he Rates an eniiownicnt : the cnrlowment is 
denied. The endowment is a fad, or a p'./int in ifFut? between the 
parties: they are to examine witncHcs and to adduce iheir evidence 
on both fides to this fati or point in iduc bctwtren them. A writ^ 
ingmay be the evidence ol: the endowment: it was admitted ex« 
prefsly in the argument, that the writing need not he alleged or be 
in ifliie. But a writing is but one fpecies of evidence of an en-- 
dowment ; enjoyment is alfo evidence of an endowment. If a 
writing, being the evidence, need not be exprefsly alleged ; I fup- 
pofeit mud be admitted, that the enjoyment need not be ftated. If 
thefafl of enjoyment need not be ftatccJ, I fuppofc the infinite 
variety of fadls and circumllanccs which when combined together 
in evidence conclude to the fafl of enjoyment, will not be expefled 
to be ftated. The true objoi^ron to be taken in fuch a cafe is, not 
tbat they have examined to fa6ls not in idue, but that they have ex- 
amined to fails, which are not evidence of fails in iffue. And the 
fecond obje£lion applies in this way ; for they fay for the defen- 
dants, that proof of a payment of modufes, good or bad, cannot 
Poflibly be applied to fupport a demand of tithes in kind. Let us 
examine into the ground of this objetUon. If the vicar proves 
^hat he is endowed of the tithe of hay, that endowment entitles him 
P^'ma facie to demand tithe hi kind, juft as the common jaw right 
^^ a itQor entities him , becaufc tithe in kind is the original legal 
right. 

This doclrine was exprefsly laid down in the '^afe of Fox v. 

^'*ff J in Buniury S'j . fupray and determined o;i the iGi\\oi Ko- 

^'^mier in Michaelmas term 1721. Enjoyment is adrricd to be 

* species of evidence of endowment of tithe of hay : nnw furcly the 

l^'^ceJpt of a pecuniary or other compofition in lieu ol tiiiic o! hay 

^^ kind, is as much an evidence of the cr.joyinont oftli:* tithe of 

^y in lieu of which it is paid, as the receipt ol tithes in kind is. 

' ** a manner of taking the tithe of hay ; and one mariner of taking 

^^ tithe is as much evidence of the enjoyment of the tithe, as ano- 

"Cr manner of taking it. If the receipt of a compoliiion in lieu of 

*^^^c is enjoyment of that tithe; if enjoyment is evidence of an en- 

^^^Oientj if endowment is prima facie a title to tithe in kind ; \t 

^'<^:.. IX. 3 ^ Ih.^ulJ 
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1775* Oiould fccm that a bad modus paid in Heuoftltlie of hay may be 
" applied to fupport a demand of tithe-hay in kind. For what is a 

bad modus ? It is a compofition pecuniary or othervvife for the par- 
ticular fpecies of tithe in lieu of which it is paid. It is a good com- 
pofition fo long as it is lubmitted to ; if it has been in fa£l received, 
it is a bar to an aflion or a bill for an account of tithes for the 
time; for it is a fatisfa6tion protefnpore. As foon as it is broken, 
the original right , the right to demand the thing in fprcie for 
Vr'hich it was fubftituted, revives ; and therefore it is, as it feems 
to me, that when a modus is difallowed, it is of courfe for the court 
to decree an account of tithes in kmd. I defire it may be under- 
Aood there is a manifeft diflindion between difailowing a modus 
that is proved, and not admitting proof of a good modus 
which there is not evidence fufficient to fupport. The principles 
upor which tin; court decree an account of tiches in kind upon dif- 
ailowing a mcdnF, fcem to apply to prove that the vicar may even 
eftablifh his title to an Account of tithes in kind by the medium of 
proof of a bad modus only in the lirR inflancc : for it amounts to 
proof of payment of a temporary compofition in lieu of the tithes 
demanded ; which is evidence of enjoyment, which is proof of an 
endowment, which is a title to tithes in kind. It is not necefTary 
to go farther in this caufe, in wliich there is a great body of evi- 
dence of an endowment, than to determine, that the evidence of 
the payment of compofitions in the feveral townfliips is admilTible 
evidence of an endowment. And fo far I think we fleer clear of 
all the authorities which have been cited. 

It was much urged to us upon the evidence, that the vicar was 
to be confidcred as endowed of a portion only of the hay-tithes of 
this parifli. But, unlefs there were evidence of the redor or 
fome other perfon dividing this fpecies of tithes with the vicar 
(the contrary of which is in proof) there feems to be no rea- 
fonable ground for narrowing the endowment, which, in refpcfl of all 
the other tithes payable to the vicar, is undoubtedly general through- 
out all the townfhips. 

The vicar having proved his endowment, the defence which the 
defendants have infilled upon, falls next under our confideration. 

And Rrll as to the defendants, Oxton and Healings who are occu- 
piers of all the lands within the townfhip of Nether Poole^ againft 
whom an account is prayed of tiihe-hay and fmall tithes. Thefi 
defendants claim to be entitled to the tithe of hay, hay-grafs, and 
agiftmcnt of the lands in their occupation under the Poole familyy 

wlio 
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ivho derive, a$ is infifted by the anfwer, from Htigh ChoU 
mondeley^ grantee of the crown ot the redory of Eajlkam for- 
merly called the rcftory of Suttcn^ and parcel of the poflcilions of 
the abbey of St. JFerburgh in CheJUr^ which has fincc been conveyed 
in parcels to different pcrfons. And the defendants claim to be 
exempt from the payment of all other fmall tithes and vicarial dues 
upon payment of a modus, penfion, or iinmcmoiial annu.il payment 
of 40 s. out of the demefne lands of Netherpool in lieu of all fmall 
tithes, oblations, aiid other dues. In fupport of the title to the 
lithe of hay, hay-grafs, and agiilment, relied upon by the defendants, 
it was fiated, that the family of the Pools were the impropriate reftors 
of To much of the reflory as extends through the Pools ; that of 
common right the Pool family were therefore entitled to all titlies 
vrhereof the vicar was not endowed, and that the retainer of the 
tithe-hay in kind in Netherpool was a clear proof that the vicar was 
not endowed with titlie-hay in Netherpool^ and that that tithe be- 
longed to the reflory. It turns out in proof that the eftatc of the 
PqoI family was never parcel of the poffeffions of the abbey : no 
conveyance has been (hewn of any part of the rcftory from the 
QjolmQndeley to the Pool family, nor do I recollcft a tittle of evi- 
dence in the caufe of any part of the reSory being in the Pool fa- 
mily before the year 1752, except the faft of their retaining the 
tithes of hay for Netherpool^ and the tithes of corn and grain in 
OverpooL There is in evidence a conveyance in O£loher 1752 of a 
rem of 20 s. iffuing out of the manors, lordfliips, or townfhips of 
Ovirpool and Netherpool in lieu of tithes in thofc townfhips. This 
conveyance goes a confiderable length towards proving that the 
reQory even as to Overpool and Netherpool is yet in the Cholmondelej 
family, or at lead was in them fo late as the year 1752, up to 
vrhich time they received an annual payment in lieu of tithes out of 
both townfhips \ and that accounts for the Pool family retaining the 
tithes of the refiory up to that time upon the ground of compofi- 
tioni not title ; and one rent ifTuing out of both townfhips in lieu 
of tithes in both townfliips without diftinftion affords neither proof 
nor prefumption that the reftor is entitled to different fpecies of 
tithes in one townfhip and the other. And as to the retaining of 
the tithes of hay in NetherpooU the prima facie evidence arifing from 
that. is fully rebutted by the general evidence in the caufe, that the 
reflor is entitled to the tithe of corn and grain only ; that the vicar 
is entitled to tithe of hay ; that he does in fa6l take it in kind in 
OvtrpooU and that he receives a compofition for it in Netherpool^ 
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1 ni V which alone accounts for the retainer. We arc of opinion thcre« 

— 1 fore that thefe defendants, Oxton and HeaUng^ have totally felled in 

their proof of title to the tithe of hay, hay-grafs, and agiftment ; 

and therefore the vicar's endowment being proved, if there were 

not any more in the caufe, it (hould fecra that the vicar is entitled 

to a decree of an account for thefe tithes in kind. As to the modus 

fet up by thefe defendants in lieu of fmall tithes, oblations, and 

other dues, it is agieed on ail hands that no^tithes in kind have bc^ 

received by the vicar from Nctherpool within the memory of tlic 

wiinefles ; that there has been a compofition paid to the vicar by 

' the occupiers oi Netherpool in lieu of fomething : the parties differ 

as to the quantum of the compofition, to what it has extended, and 

upon the qucftion, whether it is binding or temporary, in refpe^l of 

the proportion it bears to the real value of the tithes. Upon that 

quantuffi^ the plaintiff's witneffes fay, the keep of a horfe or a cow 

is a part of the compofition, which two witneffes upon the part of 

the defendants deny, and (late to be merely gratuitous. And whereas 

the anfwcr fcts up this compofition as a modus in lieu of fmall 

litlics ; the witneffes on both fides agree, that the compofition is as 

well for hay, hay-grafs and agiftment, as for fmalJ tithes : and 

there is fonie flight evidence that it does not extend to fees for 

burials, marriages, isc. What the compofition is, and to what it 

extends, muft be fettled, before we can reach the quefiion of the 

ranknefs of it : and this, as Mr. Maddox for the defendant truly ob- 

ferved, is not properly matter of law, but of argument inferring 

fa£l. Thefe are qucftions therefore proper for an inquiry before a 

jury, and they will be all open to difcuffion upon an iffue : and 

therefore we incline to dircft an iffue upon the modus pleaded, with 

liberty, as ufual, to indorfe i\\z poflea ; and we are of opinion that 

the dircfiion upon the other part of thefe defendants cafe (hould 

be refcrved till after the trial of this iffue. It was with a view to 

this I faid if there was nothing more in the caufe there ought to be 

a decree for tithes in kind of hay. The finding upon the iffue 

dircfted may have an important effedl upon the other part of the 

cafe. If upon the finding it ill ould appear, that the defendants 

have miftaken that part of their cafe, but that there is in fafl a good 

modus which covers all the tithes demanded bv the bill, which 

without prejuilice to the argument upon the ranknefs ftands ia 

point of fa£l confeffed upon the plaintiff's own evidence ; it will be 

to be coiiCdered, whether the court is fo entangled in its forms as 

to be obliged to decree an account of tilhes m kind againft the 

trutk 
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truth and juftice of the cafe. The counfcl for the defendants 1775. 
have prefled for an iflue, whether the vicar is entitled to tlie tithes ■ ■ ■ * 
demanded: but as we are fatisficd with the evidence of the en- 
dowment, which diftinguiflies this cafe from that of Carte and Ball: 
we think the iflue ought to be upon the modus and not upon the 
•endowment. 

The defendant JVhUehiadj whofe cafe is next to be confidered, is 
the occupier of five tenements in the townftiip of Little Sutton^ 
three of which he is alfo the owner of. He bv his anfwcr ihtes 
the townfliip of Little Sutton to have been parcel of the pofTef— 
fionsof the abbey, and to have been granted to Hugh Cholmondcley \ 
that the grantee enjoyed the tithe of corn and grain and hay 
through that part of the townfhip which was not demefne : that 
the purchafers of eflates fold off by Hugh Cholmondele)\ and the de- 
fendant amongft others, purchafed all the tithes of hay, hay-graf':;, 
and agiftment of their cftatc, and have ever fince enjoyed thofe 
tithes; and fo in an awkward manner he derives a fort of title in 
himfelf to the tithe demanded in refpcfi of three tenements ; and in 
the owner of the other two, of which he is only tlie occupier. 
This defendant alfo dates a tilth-penny to be payable to the vicar 
of Littk Sutton^ but does not apply it to the tithe of hay. Without 
leforting to the aft of parliament of 6 Geo. 2. read in evidence, 
which makes it impofTible that the defence (hould be true, upon the 
reft of the evidence there is fo little colour for it, that I am furprized 
to find it ftated in an anfwer taken upon oath. It appears, that the 
grantee of the lands in this townfliip was alfo grantee of the reftory, 
and therefoi-e he enjoyed fuch tithes as he was entitled to, as rc(?tor : 
the tithes of corn and grain, which are the only tithes wiiich have 
been in faft collefted throughout any part of the pariili for the 
re£tor, ftill remain in the reftor. IVeeker^ one of the witncfTes in 
the caufe, is or was his tenant of thefe tithes in Little Sutton. De- 
fendant fFhitehead niuft have known that thefe tithes were in faft 
not fold, though I am willing to give him credit for not knowing or 
not remembering that an aft of parliament reft rained the reftor 
from felling the tithes belonging to the reftory in Little Sutton. 
That the tithe of corn and grain was not fold was enough to put 
fFhitehead upon bis guard not to hazard an aflertion that the tithe 
of hay had been fold, without firft informing himfelf whether there 
was a probability or a poffibility of its being true. The language 
of the anfwer betrays a confcioufnefs of the faft of the tithes be- 
longing to the reftory never having been fold: for the anfwer flates 
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X775* the grzntce to have enjoyed the tithes of com, grain, hay, hay'gnbi 
■" and agiftmenr; and then flares that he purchafed the tithes of h^, 

hny-grafs, and agiftment, taking no notice of the tithe of com wA 
gr:iin, nor attempting to account for the felling off the tithe of hayi 
and refcrving the other tithes. Now what is the evidence oBcnj 
by this defendant of his having purchafed thefe tithes, orofaey 
otlier purchaJcr of eftates in this townfliip having purchai^ them) ' 
It was obfcrved by Mr. Skynnery that he had not even prodacedhb 
own purchafe-deed as an apology for his anfwer. He has not made it 
appear that the grantee ever took upon himfelf to convey this fpecki 
of tithes with any one eflate within the townfhip. Comparing the 
anfwer with the proof, tlie whole is a piece of fophiftry built opott 
the fini^le fafl of tithe-hay in kind having never been colleOediii 
the townfhip in the memory of the witneffes. Not having beea 
colIe£)ed it was retained ; being retained, it was enjoyed by the 
purchafers of the efiatcs : if fo, it mufl have been purchaled widi 
the ellarcs of the grantee : and if the grantee fold it, be mull have 
bad it to iell. But, unfortunately for this argunoent, all the«it-r 
ncfTcs apply the tilth-penny, which the defendant acknowlcges hn 
been paid to the vicar in Litth Sidton^ to the tithe of hay ; which 
accounts for the tithe of hay never having been collected in kind» 
and at once refutes the whole argument. Mr. lVhitehca£^ dcfenott 
being thus clearly falfiBcd, we are of opinion that he mufl be 
decreed to account for tithe of hay in kind and with cofis. Hit 
(hould be objedled that here likewife the plaintiff has (hewn that 
there is a modus payable in lieu of tithes of hay, and therefore Db 
ought not to recover tithes in kind againft his own (hewing, tbougil 
the defendant has failed in the defence he has fet up \ I anfwer, that 
it will be fufficicnt for the prefent to fay, that the faft of the pay- 
ment of this pecuniary compofition, which is called a modus, bcinK 
cflablifhed with little or no contrariety in the evidence, and it being 
objeOed to as a modus upon a ground of law and not of fad, it A 
now ripe for the opinion of the court, and it fo happens, that ve 
arc called upon to decide upon it in the cafe of another defendant! 
aiid, confequcntly, then will be the proper time to difpofe of tlni 
pbje£lion. 

The defendant DuvUy whofe cafe comes next in order, is tho 
occupier of three tenement^ in the townfhip of Great Sutton \ vA 
be flates the fame fort of title to the tithe of hay, hay-grafs, an4 
pgiftment, in the owners of thofe tenements, as tVhttehead has &t 
w in the owners of eftates in Link Sut/ofi. Upon the evidence 
* ' • fbcff 
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there is this difference between the two cafes. The tithes belonging X775» 
to the ie£lory in Gnat Sutton have been fold to the purchafers of «— i*^-* 
eftates there. But it is in evidence that thefe tithes were colleded 
before they were fold : that tithes of corn and grain only were 
recxivedoreven demanded by there6)or ; and the evidence to the tilth* 
penny is the fame here as in Little Sutton. Under fuch circumfiancef^ 
ifthe impropriator had taken upon himfclf to convey tithe of hay to 
the purchafers of the eftates in Great Sutton^ they could have taken 
nothing under the conveyance : but in this refpe£l Davis is in the 
fame cafe with IPTiitehead : he has offered no evidence of any fuch 
conveyance : therefore as the obje£lion in the cafe of Whitehead 
appflies to this defendant, he muft be decreed likcwife to account 
in the fame manner. The defendant Bateman is occupier of a farn^ 
inclofed from the WaAe of Great Sutton in 17359 and as I take it, 
now belonging to the Cholmondeley family, who as redors arc en- 
titled to the tithes of corn and grain arifing thereon. This defend- 
ant claims to be entitled to tithe of hay, hay-grafs, and agiflmentt 
upon the fame ground of enjoyment of thefe tithes by the grantee of 
the abbey, as has been infilled upon by the other defendants. This 
defendant had lefs to prove than the other defendant, for he is not 
incumbered with the proof of a purchafe of the tithes from the 
grantee : but he fails toully in the proof which was neccffary for 
him to make in common with the other defendants, namely, tho 
faQ of the enjoyment of this fpecics of tithes by the grantee, and 
therefore he muft fiand or fall with them. And in this cafe there 
is no colour of objeflion to the plaintiff's title to recover, except 
tiie general obje£lion of a defcdl of proof of an endowment ; for the 
tilth-penny could not poffibly be made to apply to this cafe of a new 
inclofure. Some flrefs was laid upon the words *^ tithe of hay" 
having crept into a mortgage made by fome of the Cholmondetey 
family, which, it was faid, brought this cafe within the principle of 
the cafe of Fanjhaw and Rotheram before my Lord Northington. But 
it was fatisfadlorily anfwered at the bar, that the language of a 
mortgage-deed, not followed by poffcffion or evidence of enjoyment^ 
could in no cafe avail in the leaft, and that nothing could be more 
unlike the cafe of Fanjhaw and Rotheram^ where there was evidence 
of a long, uninterrupted poffeffion and enjoyment under a feries of 
family fettlements : fo that as to this defendant, he muft account 
likewife with cofts. 

I come now to the cafe of the defendant Maddocl^^ who defends 
feparately,-— 'He is an occupier of land in the townftiip of fVhiiby^ 
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1775- he has taken up the defence which two of the three laft oa(ned(l^ 
■y fcndants have rcjefled, I mean^^the modus of a penny called the 

tilth-penny. He flates, that in the townfhip of fH)iih% there is a 
xnodus of a penny called a tilth-penny in lieu of the tithe of hay ht 
every ancient tenement payable by the occupier at Eqft€r\ and he. 
flates the lands in his occupation, confifling of five clofes, to have 
been parcel of fuch ancient tenements as have immemorially pad 
a tilth- penny. There is fome evidence on the part of the plaintiff 
to (hew, that two of thefe clofes, that is, Mudwill and Long Cnfi^ 
were parcel of ancient tenements belonging to houfes fituate inthn 
part of Whitby tVhich is in the parifli oi Stoke : which Maddock^i' 
mits are to pay tithe of hay in kind. But the weight of the evi- 
dence is, they are part of Roihifon^s and SaImon*s two tencmenti, ' J 
belonging to houfes fituate in that part of fVhitby which is io the | 
parifh of Eaflham, The ca(e is therefore brought fairly to the ' 
point upon the modus, whether there is iiich a modus as the defeii* 
dant has fet up. One witnefs only, Anne Charmley^ fpeaks to the . 
tithe of hay in kind having been rendered to the vicar in fmtbf\ 
and that is a Angle inftance only, viz. for the Inn yack^ part ol 
Edwards's tenement : all the reft of the wimcfles and feveral terrieii' 
agree, that no tithes in kind have ever been paid. The terrien 
fey, Whitby is freed from the tithe of hay by the payment of a 
tilth-penny for every houfe. The witucfTes fay, that a tilth-peony 
was payable in lieu of the tithe of hay by the occupier of each £iri& 
boufe having lands holden therewith. One witnefs, Robert Hof€t^ 
ip another part of his evidence, adds, that he^unJerftood the tilcb* 
penny to extend to cover fields anciently belonging to ancient faY'ifl 
houfes: his evidence goes to fupport the modus laid by the defisA* 
dants for fpeciiick lands. But he is not fupported in his 1^0 
^erflanding of the modus by any of the other witneflesi 3^* 
the whole tenor of the evidence is againft it, and determic^' 
the payment of the tilth-penny to be for lands occupied with a hov-' ^ 
without fpecification more or Icfs. CV//rA/ry, one of the witnefHi^- 
. fays, that the lands which formerly compofed the tenements wiilrm* 
thofe townlhips where the tilth- penny is paid, lie intermixed, havE 
^een taken from one farm and added to another, fo that no 
but one intimate with the whole town, or who has lived a Io 
time therein, can give fo pcrfefl an account as could have been giv^^' 
when the tenements were holden feparate. It is in proof, th*-^ 
Ma>ddock and the Qther two defendants, JVhiiehead and Ditvhy 
• held three ormorc teucm^qts which tl^e witnefTes remember to b 
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been holden feparately, for each of which when holden feparately a 177c. 
tilth-penny was paid. And yet CritchUy fays exprefsly, that he ■, 

colIe6led one-penny and no more, as the tihh- penny from each of 
thofe defendants ; plainly, becaufe he cbnfldered the modus as pay- 
able for the lands holden with a farm-houfe indefinitely, and not 
for fpecifick lands. The fame witnefs fays, if a confidcrable part 
of the lands belonging to a ferm-houfe were taken from it, and 
added to another farm ; yet if any land befides a garden- fpot was 
fcft and was mowed, he continued to collecl the tilth-penny. This 
purfues the fame idea of a payment for lands more or lefs. It is in 
proof that in all the townfhips there are houfes which have now no 
lands belonging to them, but formerly had lands, and paid the tilth- 
penny. The decrea(e of houfes having lands within the memory of 
the witxiefles is ftated. In fPHjltby they are decreafed from 14 to 
9; and Criichky fays he coIle£}ed only nine tilth-pennies. In 
Gnat Sutton they are alfo reduced from 14 to 9 ; in Little Sutton 
from 18 to 8: and no witnefs fpeaks of more than one tilth-penny 
pud by the occupiers of any of the confolidated tenements. An 
au'gument was drawn from the names of the tenements continuing 
the fame for a great length of time : but thofe names did not ap- 
pear to be of any antiquity ; many of them being the names of the 
tenants whom the witnefles remembered to have firft occupied 
them, and the preferving of the names of former occupiers is in 
great meafurc accounted for by the ufage in the parifh to rate to 
the church ley, as it is called, by tenements. 

Upon the whole, therefore, there fecms to be no doubt as to the 

faS of there having been a ufage to pay a tilth-penny for every 

houfe having lands belonging to it, without fpecification or cegard 

to quantity. There is as little doubt that this ufage is different from 

that which is laid as a modus by the defendant Maddock for fpecifick 

lands compofing an ancient tenement. Notwithftanding which, 

if the ufage which is proved could be fupported as a modus, we 

Ihould not incline to decree an account. Not that the cafes cited 

in prohibition (land in our way, (for in prohibition it is always a 

queflion of jurifdidion ; and any thing that Ihews that the^eccle- 

fiaftical court ought not have that jurifdi3ion is fuflicient to refufe 

a confultation :) but, becaufe the reafoning which weighed with us 

in the cafe of Oxton v. Healings would alfo govern this cafe. 

This confideration makes it neccffary to inquire into the legality 

of the modus proved. As to which it has never been contended, 

that fuch a modus could be fupported. But the couofel for the 

defendant 
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1775- defendant afl'uruing againft the clear refult of the evidence, that 
' tlie modus proved was for fpecifick lands, have argued that 

the fevcrance does not deftroy the modus ; that it is not neceflaiy 
that all (hould remain in one hand;^ that every man who holds a 
part is liable, as in the cafe of a rent-charge, and that it is fuffi-^ 
cient that the vicar is not without his remedy. All which is very 
true, and would be to the purpofe, if the modus were as they ftate 
it. But it being clearly othcrv/ifc, and being a recompence for 
a tithe wholly uncertain, flufluating in its amount, (hxftiog 
according to the changes in the occupation of lands, to be re- 
duced to a fingle penny, if not to be wholly annihilated, it feems 
impofTible to fupport it. This is fo clear upon pr'mciples, I need 
not look for authorities. However, the cafe of Turton v. Qayianj 
of which there is a luofe note in Bimi. 80. feems to be in point, 
A hay-penny, fay the court, is uiireafonable, for if a man has 60 
acres of hay, he pays only one-penny ; and if he lets them to 60 
feveral perfons, they (hall pay one-penny a piece. The converfe 
of the propofition would have put the unreafonablenefs in a ftronger 
light, and would be exa£lly the prefcnt cafe; that is, if 60 perfont 
pay each one penny, and they let their land to one, one penny 
only fhall be paid. And in fa£l this defendant, Maddocky appears 
in 18 years time to have confolidatcd fo many tenements or 
parts of tenements in the townlhip of IVhithy as have increafed his 
rent from 4I. to 170 K If this modus cannot be fupported, there 
is nothing in the way of the account prayed by the bill againft this 
defendant, and alfo againil the other defendants IVhiuhead^ 
Batematty and Davisj who are occupiers of lands in tbofe town- 
Ihips in which the ufage of the tilth-penny has prevailed, againft 
whom I have already ilated there muil be an account unlefs this 
modus can be fupported. And therefore upon the whole the 
directions are, that the parties go to trial of the ifTue upon the 
modus fet up by the defendants, Oxton and Healings with liberty to 
indorfc the poilea as ufual, and that there be an account decreed 
for tithe-hay in kind againft Whitehead^ Bateman^ and Davisj with 
cofts. As againft the defendant Maddocky inafmuch as be has 
let up a defence as fairly as he could do to make a tolerable cafe 
to give him a chance of fuccefs upon a true ground of defence9 
that is, that no tithes in kind have been received ; we think he had 
a good colour to make the defence he did, and as to him the de- 
cree ought not to be with cofts. It is my duty to obfervc^ though 
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my Lord Chief Baron and my brothers have agreed with me in 1775. 
the decree we are to pronounce, I alone am anfwerable for, I am ■ 

afraid, many errors and xhi&akes which may be found in the reafons 
which have been drawn up during the courle of the fittings in a 
hurry ; therefore I am bound- to take them upon myfelf. You 
will try the iflue at Shrew/bury. 

The defendant Oxton and others on the 23d oi January I'JTTi the 
defendant fVkiiehead being dead, petitioned for a re-hearing ; and 
it was on the. fame day granted, upon the defendant's making the 
ufual depofit. 

The plaintiff revived the fuit againft the executors of Whitehead^ 
and on the i6th day of /f^r/7 1777, on the application' of the 
executors, the original caufife was alfo ordered to be reheard as to 
them. 

The caufe came on accordingly to be reheard ; and upon hear- 
ing counfel feveral days, and reading the proofs and exhibits 
which had been read on the former hearing ; and on reading, on 
behalf of the plaintiff, two terriers of the pariih of Eafthamj 
remaining in the confiRory court of the bifhop of Chejler^ the one 
of them taken in the year 1696, the other in 1709, and the fol- 
lowing additional evidence on behalf of the defendants, that is to 
£iy, feveral dq>ofitions taken in the caufe ; an exhibit marked L« 
being by an order of the court to be produced at the rehearing, 
viz. ^ A table of tithes due in the parifh o{ Eajlham^ accordingly 
•• as they have been formerly received by JViUiam Seddon and George 
•• Beckett^ vicars of the parifh of Eaftham ;" in which was the 
following claufe, Was, " Eafler dues in tVhitby and the two Sut» 
^* tws \ no hay ; no tithe-calves ; no mortuaries ; only a penny a 
♦• cow ; and from every houfe a tilt-penny ;** the caufe was or- 
dered to {land over ; and on the ift of July 1777, the judgement 
of the court was delivered. 

Lord C. B. Smythe. — On the rehearing of this caufe, it has been MS, 
infilled, that the vicar's right to the tithe in queflion does not fuf- 
ficiently appear ; and that, in all cafes, the vicar's right, if difputed, . 
pught to be tried at law. 

There is no fuch rule in a court of equity that all difputed fa£ls 
ihould be tried at law ; where indeed there is a contrariety of evi- 
dence, and a doubt is created in the court, there, it ought to be 
fried by a jury. In the prefeiit cafe, it is proved, that the impro- 
priators receive tithes of corri and grain only. If the impropria- 
(ofs demanded thp tithe in queflioUi \X ought to be tried at law : 

that 
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1 77$* chat was the cafe of Carte v. BalL In this cafe the iflue already 

direfied mud be tried. The tilt-penny is not infilled upon as a 

modus by the defendants who have reheajrd the caufe. The tithing* 
table fpeaks of the tilt-penny as paid for hay, not as a modus. 
This caufe is merely for a fubtraAion, not binding any right ; and 
as I am fatisfied with the vicar's right ds proved, I think no ifliie 
ought to be dire£led to try it. 

Eyre B. faid, he had given his opinion fully before, and faw no 
reafon to change it ; and therefore declined giving his reafons. 

Hotham B. faid, he was not prefent at the former decree, and 
therefore would give his opinion. — <^ It has been faid that the 
court of Exchequer has not an original jurifdi£lion in cafes of 
tithes, but that it is only incidental and collateral as to difcovery 
and account. But it is to be recolleAed that there is a marked dif- 
tin£lion between the court of Chancery and the court of Exchequer. 
The court of Exchequer is a court of revenue, as well as a court 
of Equity, and, as a court of revenue, it had always an original 
jurifdiQion over tithes. Tithes were always part of the poflef- 
fions of the crown ; and it is the peculiar duty of this court to 
prote£l fuch property as belongs to the crown. From the earlieft 
reports or records of law, it appears that the court of Exchequer 
have uniformly exercifed this power over tithes : and even were 
the point problematical, the conftant praQice of the court for fo 
many centuries would now warrant the exercife of fuch immediate 
and abfolute jurifdiiElion. This is merely a cafe of fuburadion: 
the re£lor does not claim, nor ever feems to have claimed. In 
Carte v. Ball the re£lar a£lually claimed, and therefore it was 
proper to try the right by a jury. A modus is often allowed 
without a trial ; and yet in a cafe of fubtraflion, that is a decree on 
the right. It is objeded that the vicar has not flated his evi- 
dence. It is not neceflary to Aate it. The queflion then is only, 
whether it (hall be tried at law. As to Oxton and Healing an iffue 
is direScd ; and in fuch a bill as this, I think it not neceflary to 
try the right of the vicar. It appears to me fufficiently from the 
evidence in this caufe, that the impropriators have not received 
Supra. tithe of hay, and that the vicar has. Lloyd v. Mortimer proves, 

that payment of tithe in one part of the parifh is evidence of 
right to it in another. There is no doubt that the tilt-penny is 
paid for hay ; the natural conftnidion of the tithing table is, that 
the tilt-penny is paid for bay, I think the decree ought not to be 
varied in part.'* 

Perrjn 
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Perryn B. having been counfcl in the caufe for the defendants 1775. 
declined giving any opinion. ■ 

The court therefore ordered the decree to be affirmed. 

From tbefe decrees the defendants appealed to the Houfe of 
Lords, for the following (among other] reafons : 

1. That although a re6lor, whether lay or appropriate, is entitled 
to tithes of common right, and, on a bill brought by him for tithes, 
has nothing more to prove ^ than that he is re£)or ; and it is in* 
cumbent on the defendant to prove an exemption or difcharge, or 
a title to the tithes ; yet the cafe of a vicar is totally different, and 
It is as clear and fettled a rule, that when there is a re£lor, prima 
facie all the tithes in the parifli belpng to him, as that in order to 
fupport a bill by a vicar for tithes in kind, he mud prove his 
right to fuch tithes, which mull be either by (hewing an aflual 
endowment, or by prefcription or ufagc. 

2. That the refpondent in this cafe has not produced or proved 
any a&ual endowment of the vicarage, nor has he given any evi- 
dence of the taking or receipt of any tithe-hay in kind, in the faid 
fownfiiips of Great or Little Sutten^ by any of his predeceflbrs ) , 
but the only evidence on which he founds his claim to the 
tithe of hay from the appellants feveral farms, is, the payment of 
the faid penny, called, a tilt-penny^ which fome witnefles (who 
are all common country people) for the refpondent have faid, they 
were informed or they believed was paid for tithe-hay, but in a 
very vague and partial way (often obfervable in depofitions], and 
without giving any reafons for fuch belief, or faying how or by 
whom they were fo informed, and fo as not to be admitted as legal 
evidence ; that by fuch fort of oral teftimony, the refpondent en- 
deavours at this day, after an immemorial enjoyment to the con- 
trary, to apply the tilt-penny, as a payment for tithe, and yet in a 
manner not to be good as a modus, but Aill as evidence to fupply 
the want of endowment and enjoyment, and by fuch means to 
come at the tithe-hay in kind from the appellants farms, though it 
appears by the tithe table, which was in the refpondent's power, 
that the tilt-penny was from every houfe ; and the refpondent not 
having alleged or charged any thing in his bill relating to the faid tilt- 
penny in any manner, it was impoflible for the appellants to give any 
anfwer to fuch his evidence, or to examine any witnefles to contradift 
it, or to crofs examine the witnefles produced by him, or to fay 
any thing relating thereto. And^ihe evidence produced and read 
hy the refpondent in fupport of his plaiifi, and lelating to the tilt- 

* penny 
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innc. pcnnyi was much too loofe and inconclufivc for a court of Equity 
— — to make a decree in favour of the refpondent, a vicar, in the firft 
inftance, for payment of a tithe in kind, agaiiiil common right, and 
which neither he, nor any of his predeceffors, had ever before 
taken, enjoyed, or claimed, and particularly fo, as no evidence 
ought to have heen fuflfered to have been read to matters, which 
were not charged or alleged by the bill, or in ifluc between the 
parties in the caufe. 

3. That the claim to tithes is,, in its nature, a legal claim, and 
the right to tithes a legal right ; and in the cafe of a bill filed in a 
court of Equity by the refpondent, a vicar, for the payment of 
tithes in kind, and the vicar's right to the faid tithes l)cing denied 
by the defendant's anfwcr,and the evidence proving that he never had 
enjoyed or received the tithes demanded, and he having given no 
clear evidence of his right thereto, it is fubmitted by the appel- 
lants, that a court of Equity (which has no original jurifdiftion in 
matters of tithe, but gives relief in confequence of the account 
prayed) ought nor, in the firft inftance, to have decreed in favour 
of the refpondent, and thereby (in effefl) eftablilhcd his right ; but 
ought either to have left him to his remedy at law for the recovery 
of llic tithe of hay, or have dircfled an ifluc to try whether the 
refpondent, as vicar of Eajiham^ was or was not endowed of the 
tithe of hay ; upon which ifTue, and a viva voce examination 
of the witnefles, the queftion would certainly be better and more 
fully difcufled and decided, than it could be by the court of Ex- 
chequer upon the depufitions ; and when the moft material part of 
the evidence was taken and received, it was impoflible, as before 
mentioned, for the appellants to give it any anfwer. 

4. That,bciides the 4forefaid reafons, it is an additional objeAion 
to the decree, as to the relief given againft the appellant, Eli'^ 
zabeth Eateman^ that the farm occupied by her has not been in- 
ctofcd from the wafte above forty years ; and therefore there could 
be no pretence that the penny called the tilt-penny was in refpefl 
of that, and, confequently, no fatisfaflion whatfoever could be pre- 
tended to have been ever paid in lieu of tithe-hay of that farm^ 
and the refpondent had no evidence in fupport of his right to the 
tithe-hay arifing thereon. 

5. That it is certain, that the appellants and the former occu* 
piers or owners of their farms, have, from time immemorial, 
invariably taken and enjoyed the hay arifmg therefrom for their 
own ufe, witlK>ut paying any tithe theieof ; and it never was 
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conceived by any of them that they paid any fatisraflidn for the 177c, 
lame ; and therefore the appellants humbly infift, that, in favour m 

of fuch long enjoyment, a grant of fuch tithe^hay ought to be pre- 
fumed by every court of juftice to have been made by the perfon 
or perfons capable of making the fame. 

6. That for the reafons aforefiiidy and as the claim to the fithe 
of hay in kind» made by the refpondent, was never made by any 
former vicar of the pariih, nor by him until feveral years after 
he became vicar thereof; and as the appellants did no more than 
defend what they apprehend they have a legal right to, and 
preferve the ancient ufage in the parifh ; they humbly appre- 
hend that the court of Exchequer ought not to have decreed them 
to pay the refpondent the cofts of the fuit. 

On the other hand the plaintiff, in affirmance of the decrees, ' 
urged the following (among other) reafons : 

I. Becaufe the defence of the feveral appellants ftands clearly 
falfified in every material point, the executors of the late ff^UUam 
ff^iteheady in particular, being now prefenting this appeal in dired 
oppofition to an ad of parliament, which makes it impofSble that 
the defence of their teftator could be true. 

a. Becaufe the tilt-penny modus, proved in the caufe, was ob- 
jefied to in the court below, on the ground of law, and not of 
fa& ; and therefore was ripe for the judgement of the court. 

3. Becaufe no length of time can give fan£lion to a bad modus* 

4. Becaufe an appeal, like the prefent, following two hearings, 
in the court below, of ten days continuance, and two unanimous 
decrees in that court, after fix months mature deliberation, in 
favour of the refpondent, fcems (not fo much to beFpeak the efforts 
of parties prefuming themfelves injured, and fecking redrefs, as) 
to betray the determined purpofe of a powerful combination, proved 
in the caufe, to harrafs, and, if pofEble, to dellroy an unfupported 
individual. 

On the a6th of y^i/iw^iry 1779, after the arguments of counfel 
had been heard at the bar of the Houfe, Lord Mansfield fpoke as 
follows : 

^< My Lords, This quellion has taken up fome days of your sir J. Mit- 
Lordihips* time. It takes its rife from a bill filed in the court of ^*''**'* ^'^^^' 
Exchequer by the refpondent, who is vicar of the parifh of Eafl^ 
bam, againft the occupiers of land in that parifh ; and in that bill 
he dates, tliat he is endowed of tithe of hay and fmall tithes through- 
out the parifh. He fbtes that thefe tithes have been fubtradled, 
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in^c, fome by fomc occupiers, and others by other occupiers: thai 
m fomc of the occupiers have fubtra6led the tithe of hay for ooe year, 

and others, Who are not now before this Houfe, have fubrraded the 
payment of fmall tithes for one year ; and he prays an accouor, 
and payment of fuch tithes, your Lordfhips will obferve for one ' 
year only. He docs not fuggeft that there is any queflion of 
right whatever : he does not fuggeft that there is any difpute upon 
a queftion of right : he does not fuggeft that any modus is pre- 
tended : he does not make the impropriator a party ; but brings his 
bill upon a clear cafe of endowment only for non-payment of 
tithes of hay in kind, and that for one year only ; fo that it conw 
into the equity fide of the court of Exchequer for confequcniial , 
relief, on a clear legal right, which is to difcover the quantity and 
value of the tithes fo fubtra£led, and to obtain the payment of J 
- them. To this bill the defendants anfwcr. They fay, be is not en- { 
dowed of tithe of hay, but that titho of hay belongs to the impro- ' 
priator ; that they have purchafed, as to their own lands, the titbci '. 
of bay in Great and LMc Sutton ; that they purchafed them from 
the impropriator, they having been imincmorially enjoyed with 
the lands ; and that is the way in which they claim to have pw» 
chafed them. They fay, that a modus of a penny a houfe is paid. 
This is awkwardly ftated in the anfwcr, but they believe a penny a 
boufc is paid (called the tilt-penny) for all fmall tithes not paid 
in kind. 

Upon thefc pleadings the parties go to proof. In their exa- 
mination the appellants do not prove that they have purchafed die 
tithe-hay of the impropriator, otherwife than as they have purchafed 
the lands in Great and Little Sutton^ (all which townfhips were in 
the abbot of Chejler the appropriator^, and that the lands arc frtC 
from tithe-hay by immemorial enjoyment therewith. And that 
is the way they fay they have purchafed thefe tithes ; in no odier 
fenfe have they purchafed them. As to this penny payment, dicf 
prove nothing as to its being a penfion ; they prove nothing ai to 
its ever being paid as a modus or compofition for fmall tithes; 
they give a fort of cviJence as if the impropriator at leaft claimed 
the tiihe of hay, bccaufc they produce from the beginning of 16901 
odd, a feries of mortgages, in which tithe of hay is alleged as a 
part of the fecurity. But it comes out in the proof without con* 
tradition, that beyond the memory of man or writing no tithe of 
bay was paid to the vicar from the hamlets of Great and Utt^ 
Suttcn\ and it comes out by an exhibit made above a hundred yean 

ago, 
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ago, becaufe it is a table of the payment of tithes and vicars 1775. 
dues in the time of the two vicars mentioned ; the firft was vicar " 
in 1637, the lad in 1667, and he died in 1692 or 1693 ; therefore 
it ii near a hundred years ago fince the time of his death ; there, 
the memorial is, " No iithe-hay is paid." This comes out' in 
evidence. But the plaintiff, the vicar, has examined many wit- 
nefTes, and produces many exhibits, by which he thinks this propo- 
fition is manifeft ; that the manner of paying the tithes in thefe 
townfhips was by paying a penny a houfc called, the tih-penny, 
as for hay only ; that this manner of payment was fuch as by law 
never had a legal exiftence, becaufe it is unreafonable, and never 
could arife from any contra£l ; that having been erroneoufly paid^ 
though it might be paid by voluntary agreement, yet, unlefs it is 
fiich as may be prefumed to have had. a legal beginning, it does not 
bind beyond that confent : therefore he contends that by his evi- 
dence he has proved that this was the mode of paying the tithe of 
hay; that by law it cannot be fupported as a modus ; there- 
fore«it mud have been by agreement, and the confequence is, that 
he. muft have been endowed of the tithe of hay in kind, or he 
could not have received this modus, which he fo contends was for 
bay. 

Upon the hearing of the caufe the court of Exchequer are of ' 
opinion, and they decree, the vicar an accoiiiit of the tithe of hay ; and 
in that decree they virtually determine thefe points :' they deter- 
mine^ that in h& it was fufficiently proved to their fatisfa£lion» 
that the manner of paying tithe of hay in thefe townfhips was by 
a peiiny a houfe : they determine, if the fa£l was fo, that that pay- 
ment never could have a legal beginning, and therefore was void 
in law: they determine,- that though it was erroneous and void, it' 
prefumei the endowment of tithe-hay as much as the payment of 
tithe*bay in kind could have done : becaufe the impropriator could 
only give the tithe to the vicar ; therefore they have holden, that 
that payment proved the endowment ; they have holden farther, 
that in proving fuch an endowment (though the cafe of a vicar is ' 
very difiereht from that of a reftor) by law he was entitled to* the ' ' 
tithe of hay in kind, as in the cafe of a redor. The defendants 
contended on the bill, as they do now on their appeal that the 
court ought not to have made that decree without having the 
right of the vicar legally tried ; that the caufe ought to be fent to 

a jury on the right of the vicar. The Court" were of a different 

opinion, and upon the hearing, and at the re-bearing} they unani« 

VOL. II. 4 A moufly 


o« 


1090 CASES. 

*775* moufly made an in^mediatc decree. From thai decree there is this 
" appeal to your Lordfl:ips, and ihc (ingle point on the appeal is, 

that there fhould be an ifluc to try the legal right; tliat the ifliie 
fhould be directed to try, whether the vicar was endowed of the 
tithe of ha)< This the appellants argue on two grounds : iHf 
That the conciufion does not follow, fuppoGng the faft to be tnic, 
which the vicar contends for, that a penny was paid .for every 
houfe as for hay. ^djy, By the rule of the cummoa law a vicar 
claims by his endowment : he receives here a pecuniary payment 
of which he was endowed in lieu of lithe, and fuch endowment 
was of the mcmcy. Upon that part of the argument, if the cafe 
rcfled there, as to the cndowmcijt being of money in .lieu of tiil»c, 
I do not at prefent fee any ground to diiTer from the court of Exj- 
cliequer. It is well known, that in more ancient liiDCs when- 
ever tlicre was an appropriation of lands to a religious houfc,. 
there was a perpctiuj vicarage, and th,it vie;- rage was to be en-, 
dowcd. There were tlirce wa\s in whicii a religious iujufe 
that had the Lnd appropriated to ilu-jn, (and it of;en ha;;pcncd .. 
that they had the property of the grcateft part pf the Unds]^ 
there were* three fnbjtfls with wliich the vicarage niigiit be en- 
dowed. It ir.'ighx. have lands by way of agreement : It migiijt 
have a penfion by wjy of charge iifulng out of the religious houfe: 
' if they gave a pcnfion, they did not give the tithes; andif tliey 
gave the tithes, they did not give a penfion. .Aiiotiurr way of en- 
dowing was with a parcel of the parfonage, with all the fmall tithes, 
or tithe of hay, perhaps tithe of corn, particular parts of the great 
tithe^. But when a penfion is given,' (and there great confiifion, 
in my apprehenfiqn, has arifcn in tiie argument), they fay tbat 
money was given inflcad of the titiic : It is incorrc^l, fur it ii 
money given, and no tithes. It is impofTiblc to give money as a 
fatisfa6lion for tithes ; money is given and no. titiics. The vicar, 
they fay, had fuch an annual fum of money in (lead of tithes ; no, 
the impropriator gave him no tithes there, but money ooly* 
Where there is a penfion, if this is a penfion, it is no argument 9^ 
the right to thhes in kind. A Religious houfe. could not endow 
a vicar with tithes in kind, and then make an agreement with 
him that thofe- tithes {houid be paid in a manner contrary to law. 
They (hall not give him tithes, and then fay, he (hall take them io 
a way the law fays could not have a legal beginning. The evi- 
dence of the payment of money in the lieu of tithes is then an 
evidence of the endowment of the tithes. \V^hat Mr* Mavsfild 
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Tays has weight on that quefl.ion, that where a modus h^( i/p in i^nif, 
an anfwcr to a bill hnMight by a vicar, and that modus is c6n- - 
(lemned on the face of it, the vicar has a right to the tithes in 
kind, becaufe it is evidence of the endowment of the tithes. Who 
is to have them ? they cannot go to the reflor, he has given up all 
right to them. Who is to have ihem, but thd vicar r Therefore 
1 am not inclined tp differ from the court of Exchequer on that 
point, becaufe it would be zfttendcd with bad confcquenccs in all 
bad modufc^, that arefopkadcd. 

Th^re is another ground on whiciiihe defendants contend there 
fliould be a trial at law, th^t is, with regard to the fa6l itfelf, 
whether this penny has been pwid and icceivfd as a manner of pay- 
ing tithes of hay. There arc many arginnents which fcem to have 
very great weight, and dcfcrve y^wxx Lordfliips fcrious confideration, » 
-whether that ought not to he tried, and whether a court of equity 
has a right, to decree upon dcpofitions. I mull juft fum them up 
to your Lordfhips. 

The firll is, the nature of the claim. It is a claim againft im* ' 
memorial po/Teffion and enjoyment, and it is to overturn property 
wbicK people have thought themfclves fecure in now beyond 9II 
memory of writing or man. That is a very unfavourable claim, 
and a claim that every court oF juftice would greatly di (countenance. 
It is a fight, a legal right; and a couit of Equity cannot, fet afide or 
decide as to the confcquenccs of that legal right ; to determine a right 
againft conSant poffeflion, — to determine aright againft confiant 
ufage, agaii)ft conftant enjoyment. Tiiere is nothing courts of juftice 
cannot prefume in favour of poncflion. Poffeflion is every tlnng; 
-— eftates are bought by it. — ^uch a claim is always reprobated.— -i 
But here, a. court of-Eciuity, on a quefllon arifing on a l^gal right, 
proceed in tbe firft injlance to determine it^ and make a decree. 

There is another right which they go upon for the refpondenf, 
which is tbe medium by which he endeavours to (hake what has 
been quiet for centuries, that is, a peony has been paid for evcxy 
houfe and for hay^ Yet it is Immemorial ufage. The written 
teftimony is rather dark and wants clearnefs, as to the nature of tho 
pradli^ upon it, ariQng from what witneffes fay, whofe teftimony 
is never taken down in written depofitions, as it is iif evidence in 
open court vivi voce. But if there is any thing uncertain in matters 
of right, it is of courfe to be tried by a court of common law; and 
in a variety of cafes where it is on fucb a right, the CQUofe} do not ', 
xcad tl)eir briefs, there muft be an iffue of courfe. 
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11 j^, I now proceed to conGder the nature of the evidence. It. is not 

> becaufe the weight of the evidence is on one fide or the other, that 

the right is to be determined by a court of Equity. 1 know no cafe 
where a court of Equity decree on a right that they do r/ot goon 
this ground, that it is clear beyond contradi£fion and without afoffHiBtj 
of lis being otherwife. But there is a leaning in all juries to deter- 
mine againft tithes: therefore there are many precedents, where 
upon the evidence coming liome quite clear upon a modus fct 
up or a right,- a decree has been made without fending it to'a 
jury. 

I (hall Jiow confider what objedions have been made to this 
evidence. In the firft place as to the negative evidence, that the 
impropriator has not now the tithes, I think it by no means proves 
it ; it is very equivocal, for the impropriator was the owner of ill 
the lands in Gnat and Little Sutton : no tithe-hay has ever been paid; 
none, becaufe the leflees and purchafers occupied it them felves with 
the lands. It is to be fuppofed, that when he lets them to his tenants, 
the impropriator lets them tithe- free at greater fines or rents; there- 
fore irdoes not follow but that originally tithe-hay might have been 
paid in kind to the impropriator. The arguments from the parlia-' 
roentafy furvey do npt at all conclude by any means, and therefore 
that is not decifive to prove, that they did not pay fuch tithes. Tl)c 
next thing is upon the nature of this payment. They fay for the 
refpondent, a modus is paid by every houfe for hay. It is a very ex- 
traordinary paymrht, very difficult to conceive. What, a penny a 
houfe fbr hay ! Is hay made in the houfe, my Lords, or fpenr in ihc 
houfe ? A fmoke- penny, or a hearth-penny for a houfe is very hatural 
T3 , and wcil under flood, my Lords. Now what fays the written -evi- 
i6i4,about (]ence } there is not one piece of it that ftates what the modus is for. 
forethetiih- The tabIc of fces and the two terriers are'produced. What is the 
lesT^bllrf faft ? w^y exprcfsly,that no tithe of hay is paid. The fafl is,a penny 
date, it wai jg paid,'but for every houfe ; for what elfe the penny is paid, or if fof 
detcTmincd any land, or on what account, they do not fay. But the terriers, which 
Dr Cwn^^ is very remarkable, of 1696 and 1707, fay free of tiihc-hay ; but a 
n Co. 16. penny is paid for every houfe, and then they fay (at that time) " on 
mcmwiLT' what accoUiit we know not." It is paid by every houfe, but they 
rho"f"w« P*y not hay ; what is covered-by the penny we cannot tell. And 
ag«odpay- j^gxt comes the parol evidence. And here fome of the witneifes 
and might fay, it was paid foi land occupied with the houfe, were that land 
f*^f more or lefs, and if there is no land, the penny is n6t to be paid. 
Others fay^ it im paid for ancient tenementii and tbe land ao- 
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ttenily occupied with thofe tenements. But there ii no certainty 1775. 

firom this tedimony ; and there arc other circumftancesi my Lords, ■ 

that weigh a great deal. It is argued> that the appellants were 

rather fiirprized (though I do not think they were) as to the houFe- 

penny being reputed to be due in lif u of fome tithes. I believe they 

were apprized of it, and were aware that they coufd not fupport it, 

if iet up as a modus, and therefore did not fet it up as a modus ; for 

one of the defendants Maddocks as to fVhltby^ did plead it as a 

modus, and a witnefs fays, that fVhitthtad faid, it was paid for 

tithe*hay. I do not therefore think the appellants . were furprized 

in that ; but I do think they were furprized as to the nature of the 

claim, and what the vicar meant to offer as proof of the endow- 

xnent. They plead no modus, therefore they had no need to prove 

•a modus : the vicar fiated no modus, therefore they had no need to 

plead or prove a modus ; and there they were well advifed. The 

vicar comes liere to fet up a modus to make ufe of it as evidence of 

bis endowment, and then in his own way to knock it on the head' 

by fuch his own proof, as illegal, and fo to let himfcif into the 

tithes in- kind. There never exifled a cafe, I believe, in the whole 

•pnnflice of the law of jufl fuch a ground fo proved. I do not be- 

lieve^ my Lords, any one remembers a vicar coming to fet up a 

SBodus, and then damn it, as not being a legal modus, and tlience 

draw an argument of his right to tithes in kind. There was a 

ftronger cafe before Lord Hardwiche where he decreed on an eii- 

dowment. It is the cafe ofCar/Cy whofc name is very wcfl known 

as an hiflorian. There was a bad modus paid : after his brother's 

death he brought a bill for the tithes in kind : he had gotten the abbot 

oS Lyra to fumifh him with the endowment. The occupiers fet up 

a contributory payment to the amount of the modus paid out of the 

lands : one paid 5 s., another 6 s., and fo on, filling up the fum : 

ihey pleaded that as a modus for all tithes. But' upon 'the evidence 

my Lord Hardwicke doubted whether it was fufficiently proved to 

have been paid as a nibdiis, and that it might be a penfion ; and. 

therefore he faid, he muft prove an endowment ; and he direfied 

this iffuei whether the vicar was endowed of the tithes claimed 

by the bill. . The fate of it was, that he Was not endowed. That 

was a ftronger cafe than the prefent, becaufe they had agreed in the 

modus. 

Now at tbe-bart Md ih^the court below, no dillinccioh nas been 
made, as to the nature of the ifTue to be direfled, if an iffue is to be 
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jjfjt, dirc£led; but it is taken for granted, that it mufi be on (ht right of the | 
» I i - vicar, whether orno he was endowed. I own I have had gnat dif- 
* ficulty about it, bccaufe 1 think dire£)ing the iflue in that form'is ! 

leaving that to the jury as a matter of fa(-t ; if tithes in kind hare in any ' 
manner eo fiominty it they have been paid in any manner, though ille- ' 
gaily, it is equally evidence of the right to the tithes, and the neceflary i 
confequence in point of law, I (hould think, is that the "vicar mull 
' have the titlics in kind, if the modus is fet afide. Leaving that to 
the jury, every juryman may fay, the evidence before mc is a pay- 
ment of money ; 1 cannot fay wliciher he is endowed of tithw in 
kind, I know nothing of the legal confcqutncc. Tlie faft in 
point of appeal here is what the jury are not warranted to pay the 
Icaftrcgard to; ihe Ccrfc for ihcm to try is, whether the vicar is 
endowed of the tithe of hay. It there ihouicl be a trial on this part 
of the cafe, I am not flruck with the confequence of it, that it 
might fliake all thofc cafes which are eflabliihed in the courts of 
equity, that if a vicar has a modus fet up againii him, that of 
courfe there mud be an endowment of the tithes in kind to the 
vicar, after the modus is condemned, that they fhould dired an 
iflue to know whether he was endowed of it, or no ; and the 
counfel fay, the pradlice is fo, and here no modus is pleaded by 
the appellants. In my own mind, I think what will maintain the 
jufticc of the cafe is, to dlreft an ifTue upon the very fafl. Et 
faEio oritur jus \ if the faft is determined, the law follows of courfe; 
an inquiry being direfled on the faft, the faft neceflarily involves 
the law. Courts of juftice dirc£l ifTues for their own confcicnce t,o 
apply it to the fa61 of the cafe, Wliat I propofc to your Lordlhip* 
tiierefore is, to direft an iflue to be tried between the parti^^ 
whether the tilt-penny paid by the occupieVs of houfes, with*^ 
the townfliips of Great and Little Sutton^ to the vicar of the pari ^ 
of Eajlbam has been paid as a modus and compoficion in lieu -^ 
tithe-hay, with liberty to indoi fe the pojtea. Your Lordfbi^ 
feeinthefe fadls, the refpondent is to prove the affirmative : 
the appellants can prove that this is a penfion, the iflue will be wi^ 
them : if they can prove the money applied to a modus as for foia--' 
tithes, the iflue will be with them. The great objeQion to tl^ 
ifl'ue is, it is^ to fet afide a modus, and the occupiers have not fiate^ 
the modus. How was it paid, and for what, is the queftion. 1)0 
jury may inquire into the fafls, and they will then fee, whether S 
is a good or a bad modus \ if a good modus, the yicar will not haw^ 

a rigfc" 
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aright to tiihcs in kind; if it is a bad modus, he will have a 1775* 
light. 1 therefore propofc to your Lordfhips, thai the court of ' 
£xchequer dirc6V a trial at law in the county of CheJIer upon the 
following iffuc, ** Whether the tih-penny paid by the occupiers of the 
houfcs within the townlhips of Great and Little Suilon to the vicar 
of the parilh of Eaflham^ has been paid as a modus or compofition 
in lieu of tithe-hay, with liberty to indorfc the p'^fiea^ rcferving all 
further confideiation in the cafe for an aftclh time." 

It was therefore ordered, that the decree of the court of Exche- 
quer be reverfcd ; and the above ifTuc was dire8ed to be tried at 
the next fummer aflixcs for the county of Salopy inflead of the 
county of CheJIer. 

The iitue was accordingly tried at Shreiufiury at the following 
furaraer. aflizcs, when the jury, which was fpccial, found, that 
the .tilt- penny had been paid to and accepted by the vicar in the very 
words of the iffue. The other iflue as to the modus of 40 s. a year 
payable by Oxton2XiA HeaUngm lieu of the fmali tithes of the dcmefne 
lands of Netherpook was likewife tried at the fame afTizes, and a 
verdifl was found in favour of the modus. 

• A new trial was moved for on the ilFue rcfpecling the tilt-pennv 
^modus andrcfufedi and on 25th Aw. 1779> the caufc came on 
to be heard on the equity rcfervcd, when the court ordered the 
defendauts Oxton and Healing to pay the arrears of the modus of 
40 s. found by the verdift ; and on their undertaking to do fo, the 
bill tobedifmilFcd as againfl them, without cofts either at law or in 
equity : and they further ordered an account to be taken of what 
vras due from the defendants, lyhiteheady Davis^ and Bateman^ 
rcfpeflivcly for the tithes in kind of hay demanded by the biH, and 
that the faid feveral defendants fiiould pay what (hould be reported 
-due to the plaintiff on account thereof, together with his cofls ' 
both at law and iii equity with refpeft to the ti^he of hay. 

N.' B'. When this caufe firft came on in the court of Exchequer, MS. 
the defendant's counfel objefled that there was a want of proncr 
parties, none of the land-owners, except the defendant /jT. fVkitc^ 
headi a land owner as to part of the tenements in his occupation . 
nor the impropriator being parties to the fuit ; and that the vicar's 
right being denied, they ought to have been parties : and in fupport 
of this objcftion the cafe of Hooper \. Leihritlge^ Bunh. 291. and 
jupra 702, was cited. But the court over-ruled theobjediion ; in 
wliich opinion EyreB, ftates, that he agreed fingly on the ground 
of inconvenience. I took it, fays^ he, that though there was no 

4 A 4 flfia 
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^775* ^"^ objeAion for want of parties, but the court could make \ 
m decree between thefe parties ; yet that the court, if they law upon 

the opening or on the fuggeftion of the defendants, that other paitiei 
claimed an intereft in the fame thing* and that there nitght be 
further litigation, did frequently order the caufe to fiand over, sod 
thofe parties to be added : that the cafe in Bunbury feemed of tint 
fort : that this being in the difcretion of the court, they would coo- 
fider the convenience and the inconvenience : confidered upon the 
ground of inconvenience and expence, the number of parties tobi 
added, the probabilities of abatements, the conne£Uon of the (k- 
fendants with the parties fuppofed to be interefted, it would be 
unfit to do it in this cafe. 


M. 16 Geo. III. A. D. 1775. 

fFhite V. Friend. 

^p HE rcflor of Little Mongham^ in the county of Kenty daimed 
all tithes and oblations arifing therein* 

The defendant fFyhurn faid, that he had regularly every year 
fet out hia tithes, and that they had as regularly been carried away 
ty the defendant Friend^ biit by what right he claimed the (ame be 
knew not. 

The defendant Friend faid, that during the year 1773 he occu- 
pied lands in. the parifh as tenant to fir ^. Daeth Bart.; that fir 
N. DaetbMtM the faid lands, with divers other lands and premifct 
19 tb^ f«ud parifli,. by leafe dated thetwenty-firft of ^»^ 1771 from 
the a^hbjlhop of Canterbury to his father ; that all the faid pfC- 
ifUfes w^rc formerly part of the pofTeffioni of the monaflcry ^ 
S^^ Auflin in or near tlie city of Canterbury^ one of the greater 
roonafteries ; that the faid lands, on the diflblution thereof, w^^ 
feized into the hands of H, 8. and were afterwards by him grant ^ 
to Thomas then archbifliop of Canterbury^ and his fucceflbrs ; if^ 
they were holden by the monaftery, before the diflblution theie^^ 
freed and exempted from the payment of tithes ; that by 31 //. 
c. 13. the faid lands were difcharged from the payment of tith^ 
as freely and in as large and ample manner as the faid monafl^ 
had holden and enjoyed the fame; and that he had good right, pow-^ 
and authority to hold and enjoy the fame, in like mannei*, exeir^ 
apd free from payment of tithes to the plaintiff or any other pen 

whomfocv 
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^homroever. He aJmitted, that he had taken all the tithes which }13S' 
had accrued in the faid year for the fald lands in the occupation - 

of the defendant fVyburriy which^ he contended, he was w^ll entitled 
to do> they having been for many years pad received by fir 
N, Diuih or his anceftors: and he infifted, that if the plaintiff 
fought a fatisfadion for the faid tithes, firA^. Daeth qu^X, to be 
a pany to this fuit. 

The plaintiff replied ; the defendants rejoined; and.witneflbs 
were examined on the part of the defendant ; and the caufe came 
on to be heard on the 12th oi Dec^mbtiriT] < ; when t)ie defendant's 
counlcl objedied to the plaintiff's proceeding, for want of proper 
parties* 

Upon this occafion Eyre B. faid, that in this cafe, the wafit of 
parties' was not ilrifily an objection ; but that, if ^t was convtnient^ 
the court would order parties to be added : that he inclined to 
dired the caufe to ftand over with liberty to amend, by adding 
parties without colls. 

fi$ih4m B. faid, it was ufeful that the cai^fe Ibould fland over in 
fucfi a cafe, for the purpofe of making a final end* 

The plaintiff accordingly amended his bill, making f/r N. Dotetb 
and the ArMifrop of CanUr^ry defendants (»}• ' 


^■•i 


(u) [/« BofOft Eyre's wtei thifoUcwimg mtwnrMndum itfubJMned to tkii €uft.^ 

N/Bi The Dtxt morning Mr. Kenyog told me, that the draughtfmcn were apprehen* 
fivcoflicing involved in dilficultics by our order, direAing the bill to be amended by 
adding parties, fiut I think not. They will make the ufual partiei in the firft in^aoce : 
if It appears jifterviurds by the anfwer, that other partial are ncctflary or coQvcpieot ta 
be added, that will be a fufficient guide. 

Mr. K(ny9H objeAed, that the witneflcs muft be all examined over again : but that 
can never be ncceflary if they move to amend in rime, on the coming in of the anfwef : 
and if not, the court will always weigh the comparative convenicncies and iocon- 
veniencies. 

Qu. On fiirther conlideration, if the parties were not ftriAly nteeffary : far the de- 
fendtet fct up a title derived from orne of the parties. 

In snother cafe on the motion of Matidox, it was faid, that it would be an obje^ion 
fur yaat 6f parties, not to make the pcrfon in whom. the lithe. w<is a party. 
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1776. . 

: P. i6Gco.ilI. A.D. 1776, B. R. 

ff^IkJMjo.'/^ qui cam verfus Jlici. [Cowp. 4^9*] 

The want TN debt upon the flafutc oi 2i H, 8. c. 13. for non-reMcncc, 

*'l*c^ou'f'- upon. m///^'*// pleaded, a vcrdid was found for the plaintiff, 

is no cxcufc fubjc6l lo thc ppiniou of the court upon the following cafe : 

c»mil^n"i Tiiat the defendant Bryan ,llhtj clerk^ was prcfented, inflitutcd, 

rcfiding out ^ hiduflcd to thc reaorv of Burnham St. Mary's, ollvcrwife 

of thc pa- ' , "^ ^ ^ , 

riih- Burnham JVeflgate and Uiple^ in the county of Norfolk^ iii tUcyor i 

1766, of the value of 300 1. per amium : that he had firft a loilgiqj, - 
and afterwards i ready- furni (hcd houfc iii thc faid pariOj, until | 
Michafi'mas now laft part, which he then quitted. That, from 1 
time immemorial, there was not, nor«is there any parfonage houfe 
upon the living. That under thefc circuraftances, thc defendant 
ablcntcd himfclf from all refidence on the faid living, and from 
every parochial duty, from the 28th day of April 1775, to the aSdi 
day of December now laft paft, (bring eight months), without any 
other legal excufc ; and did not, during the faid eight months, 
rcfulc in or near the faid living: but during all that time appointed 
a proper and fufHcient curate or curates for all parochial duty of 
thc faid defendant's church or churches belonging to the laid 
living, which curate or curates were refidcnt upon the laid 

living. 

Thc qucflion rcferved was, « Whether under all thefc circum- 
fiances, the faid defendant fhall be deemed guilty of wilful abfencc 
and non-TcIidence, and fubjeft to the penalties of the llattttc 

aiH. 8. r. 13?" 

}At' King for the plaintiff was beginning to argue, but Lo^ 
Mansfield called upon the counfcl for the defendant to go on. 

Mr. Partridge^ for the defendant, recited the preamble of t 
flat. 21 H. 8. r. 13. and alfo the 26th feSion, whence he 
gued, it was apparent that thc ohje8s of thc flatute were of th 
kinds* ift. That the cure fhould be duly and regularly fervc^ 
adly, Tliat hofpitality (hould be maintained, 3dly, ThdX the pa^ 
fonage houfe (hould be upholden and preferved in a condition ^ 
for the incumbent to live in. That thefc requifites bad bee ' 
complied with by the defendant, as far as lay in his power. At t- 
the two firft, it was exprefsly flated in thc cafe, that there was 
fuIEcicnt curate for all the parochial duty, &c. a6lually rcfiden^ 
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upon the living. In refpeft of the laft, it was impoffible in this ijnO. 
cafe for the defendant to comply with it ; bccaufc, from time im- - 
memorial there never had been any parfonage houfe in the parifi). 
It would be abfurd, therefore, to talk of refidcnce for the purpofe 
of repairs, where there was ho houfe to repair. The cafes upon 
this ftatute are very few. 6 Co. 21 i. Goodale \.Butkr^ Cro. 
EL 590. and' GoUefbor. 169. «?. C. The words in 6 Co, arc ex- 
prcfs to the point. " It was agreed, that lawful imprifonment 
Y'ithout covin, is a good excufe for non-refidency ; fo, if there be 
not any parfonage houfe." Thcfe cafes arc excepted out of the 
aft byconflruftion of law. • In Laiv v. Ibbetfzn^ Eafi. 21 G£o* 3. 
R* B. Lord Mansfield faid, " this cafe is extremely clear ; becaufe 
the defendant has abfented himfelf from his parfonage houfe without 
any excufe, and therefore is certainly within the meaning of the aft. 
It has been determined, that if a parfon lives in his parifh, and lets 
his parfonage houfe, referving a chamber to himfclf, he .is yet 
fubjcfl to the penahy : fo, if he keeps his houfe in repair, and 
{ervants conflantiy live in it, he himfelf reflding elfewhere ; for 
the refidence muft be in the identical houfe, therefore, rcfidence 
■ in the parifh, cVen in a houfe of bis own, is no excufe. But if 
there is no parfonage houfe, he is cxcufed altogether;, for upon a 
penal aft, he cannot be profecuted for refiding when there is no 
houfe to refide in." Here, it is exprcfsly found, that there never 
has been any parfonage houfe : therefore, the defendant if excufed ; 
and he prayed judgement accordingly. 

Lord Mansfield, The ftatuie of nor*- refidcnce is a beneficial law ; 
andj though a penal one, has received a flrift conftruciion againft 
fuch as have offended. 

A clergyman with cure of fouls is bound, not only by the canon 
law, but in confcience, to attend his duty in pcrfon if he can. 
By experience it was found, that neither confcience nor canon law 
were fufficient to bind the clergy to a due obfcrvance of their pa- 
rochial duty ; but they left it to be done by poor curates hired at 
fmall falaries. It would be a ftrange argument to fay, that, per fons 
of that dcfcription could poffibly maintain the hofpitalrty which 
the ftatute had in view, and which ought to be kept up. 

The flat. 2i H- 8. c. 13. was made to remedy this grievance, 
and the words are general ; " that every fpiritual perfon, &c. (hall 
jeGde in, at, and upon his benefice :" it does not fay in, at, and 
upon l)is parfonage houfe. The word benefice was indeed for* 

9 , . . , ' merly 


iioo CAS ES. 

1776. merly uM^ to denote certain portions of land given by lonb 19 
~ thftir followers for their maintenance; but now it is a crenciaf 

term for any ecclefiaftical living or preferment. In this cafe the 
benefice is a parfonage or vicarage, and the general words ulcd^ Jy^ 
the a£l might be fatisfied by his reflding any where upon tk 
'■ living. However, authorities as far back as the time of EUztM 
fay, that that conilrudion does not anfwer the end ; but it niiiftbe' 
a refidence in the parfonage houfe. It is a remedial and beneficial 
law both for the pariOi and the fucceffor ; and cafes have bcea 
determined, where, though the parfon lived within twenty yards 
of the parfonage houfe, and though he had a fervant who flept ia 
'it, yet it was holden not to be a legal and fuRicient refidence. 

It is ti'ue, tTie law fays, that in all re(lri£lions impofed, impoffi* 
bility is an excufe ; but then it mud be performed ey fres. If tiive 
has been no parfonage houfe from time immemorial, it is moi' 
'certain that the parfon cannot live in it. What then ? The next 
thing to be done is, to come as near to it as he can ; he mud Eie 
fomewhefe in the parifh. His confcience obliges him todoib: 
the canon law requires it, and this Ilatute enforces the obligatioo 
under a penalty. It is faid that in Law v. Ikbetfon^ I did liji 
•• that if there was no parfonage houfe, the parfon might re6de 
where he picafed ;** but it is clear that mud mean fomewhcte jp 
the j^arifh. Any other conftruQion would be a fhameful evafiop 
bftheftatute. Here, there is po parfonage houfe; but the want 
of a parfonage houfe is no excufe for refiding out of the parifli eo* 
tirely ; and therefore there muft be judgement for the plaintiff. 

Afton and fVilJes juftices conciirred. 

Judgement for the plaintiff. 


Qil. Uxhf 

defendant it 
ixHind to fet 
forth the 
v-»lue and 
quantity of 
the tithes, 
where he 
lets up an 
exemption. 


P. 16 Geo. III. A. D. 1776. Scac. 

Joms v. Pawlett. 


1 H£ defendant fet up an exc;mption. 

The Lird C. Baron faid, that if an exemption from paynefit of 
tithes is fet up by a defendant, be is not bound to fet forth tbe 
value atid, quantity of the tithes ; but that in cafe of a moidoSi tte 
value and quantity muft be fet forth. 

Pirryn B. remembered a cafe of a bill brought by a vicar: Ae 
defendant in his anfwer infifled, that the redor yas entitled toth^ 
tithes in queftion i and the court of Exchequer deteraiioedi tk^ 
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he was not bound to fet forth the quantity and value ; though be 1776* 
Teemed to doubt of the cafe of an exemption mentioned by the -'■ ' -■ ■ 
Chief Baron* 

But, in' the prefent cafe, an exception to the anfwer had before 
been heard and allowed ; and the fame exception was now heard 
again ; and therefore the court thought, that, in all events, the 
defendant was now bound to artfwer to that exception ; but they, 
thought the anfwer fufficient and over- ruled the exception. 

H. .17 Geo. III. A. D. 1777. Scac. 

Robinfon v. Appklon* [MS.] 

T\tLL for tithes. — The defendant fet forth a real compofitioi^ Evidence of 

hiade before the time of queen EJiz. between the parfon, ^^^^ 
patron, ordinary, knd occupiers, by which an acre was agreed to vuittheai- 
be p^id lA lieu of tithe-hay on the land$ thropgh the diflri^ of rcajcomp** 
Dilprtb in the p^n(h of Topctiffi in nrl/btre. All the cvidenci ^^^ 
in tbie caiife as far' as it went tended to prove a modus. 

The court were of opinion, that though in cafe ofarealcom- 
poGtioh it is not ifec^eflary to produce the deed of compofitiopt 
yet there muil be evidence tending to (hew that fuch.a deed had 
been executed ; whereas the evidence in tbis caufe went to fhew 
a prefcriptive payment or modus, which ought not to be con- 
founded with a real compofition. Decree for ah account of tithes 
in kind. - 

Smitb y. GoJdard at Serjeants Inn Hall^ fittings after Michaelmas 
term 1777, fame point determined. 

M. 18 Geo. III. A.D. 1777. 

yebn Bojioorth v. yoftph LimhrUh the younger, y»feph CulUmertf 

and John Stock. 

'^HE piaintiflT, as reflor of the p^rifli olTortworth^ in the county 
oiGloucefter^ filed his bill againft the defendants, ftating. That the 
defendant Limbrick had ever fince 5th April 1773 occupied lands in 
tbe faid pariQi, and kept thereon a confiderable number of milch cows, 
i¥hich yielded great quantities of milk : that the defendant Cullimws 
bad ever TinccilLyatiuary 1773 occupied lands in tbe i«idpariih, and 
l^pt fevtnl milch cows thereon, which alio yielded great qoaatities of 

miJk; 
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1777* milk ; that the defendant CuUimore mowed a clofe called The Le^er 
" m Tortwsr/h ]n 1772, and dug potatoes in the Faid pafifli; and. 
that both the lafl defendants had fevcral other tithable matten 
tlurlng thx: time aforefaid in the faid parifli, the cithcs of which 
were due to the plaintiff, but never fet out for him : that iheck* 
fendant CuUimorCy his wife, and three or more children, of the 
age of fixteen years and upwards, living with him, had reGded 
ever fmce 5th May 1772 in the faid parifh, and that there wii 
due from them to the plaintiff Eaf.er offerings, at the rate of two* 
pence an head, for two jears„paft,* 

The plaintiff charged by his bill, that he was entitled to, and 
ought to receive, the whoiq milk milked on, every tenth natural 
day, as well in the morning as in the evening, as and for the titbe ^ 
of the milk of the cow4, for the whole nine preceding natural 
"^ ' days, which the plaintiff fubmitted to be the fair and equitable way .... 
{ ^( '^f fctting'out tithe-milk in kind \ and he infifled, that if thetitbet 
'^*"' of the milk of tjie whole herd of cows was to be fet out at every 
tenth milking only, the owner of fuch cows would claim (con- , 
trary to natuial juftice) an option to fet out the tithe, either ata 
morning's niilking, or at an evening's milking, as he pleafed, and .. , 
would then fet out the evening's milking for tithe, whpreby Hat, 
plaintiff .would be much injured in not receiving his full tithe of . 
milk ; for that by the ufual way of milking cows, the quantity and. 
value of the milk of every cow milked in the afternoon or evening 
was on an average one third lefs in quantity, and, confequently, ia 
value, than thc.milk milked from the fame cows in the morning of 
the fame day, which was occafioned partly by the great, inequality 
, of the times between milking, and partly by the cattle npt feeding 

fo much in the day as tlicy do in the night, b}' reafon of the heat 
of weather, flies, and other cau&s ; and he conceived, as the law 
gave him (as rcflor) the full tenth, and not any thing lefs than llic 
tenth of the milk milked,, an evening's meal, as and for the tithe, 
would be unfair, being fo much lefs in quantity and value than 
the full tenth of the milk of fuch cows produced by the ten feveral 
milkings v and that therefore the only way for a parfon entitled 
to the tithe of milk, to receive a full tenth thereof, was, that ths 
milk milked onKhe tenth natural day, in the morning and evening, 
fliould be fet out for the tithe of fuch milk. 

He charged, that the parifh of Tortworth was a dairy parifh, 
appropriated wholly toiho keeping of milch cows and making batter 
and chc^lc, there not being in the whole parifh above three acres 

of 
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of arable land (except the glebe) infomuch tliat the tithe of milk u 1777, 
the bcft and moft valuable fpecies of tithe belonaing to the faid _ 

reflory ; and as the ^yhole tenth part of the milk, and not 9ny 
thing lefs than the tenth, ( with the titties of tlie otlicr tithable 
matters arifing in the faid parifli, which are, compiraiivei)*, but 
fmail) was given to the rcftor for the niaintcriuncc ot himfclf and 
family, he fubmhted it to the court, that the fctting out for tiihe 
the milk milked or> the evening of every fifth day only,, would be 
prejudicial not only to the plaintiff, in diminifhing the revenue of 
his re6lory, but alfo to the patron thereof, by klTening the value of 
the advowfqji. 

And he further charged, that whenever the faid defendants had 
fet otit the tiihe of any milk in kind, they had always fet it out in 
an evening, and never in a morning, or on the tenth natural day, 
as they ought to have done. He alfo charged, that the computa- 
tion of time, when the milk of every pcrfon*s covvs that have 
calved fhould fir ft begin to be tithable in every fuccceding year, 
was, or ought to be, from the time when thefiift cow, after calving, 
in any new year, was brought to the pail and milked, the fajnc 
being a hew increafe or renovation of the iiiilk ; and fo, of every 
cow calvihg after fuch before- mentioned cow, the tithe ought to 
be fet out on the fame natural day and time, as that of the firft ' 
cow in each fucceeding year was, or ought to be, when firft 
brought to the pail and milked after calving ; and that the de- 
fendants, thoogh thieir herds of cows were in the fall of each year 
df)', and yielded little or no milk, yet, in order to effeftuate the 
defign of making all the milch cows of the whole parifh perpetually ' 
tithable on one and the fame natural day in every year, preteiided . 
throughout the year, on every tenth milking, to fquceze or prefi 
a very fmall quantity of milk oul of the whole herd, and to fee 
out the fa/ne as and for the tithe- milk of fuch cows ; but the plain- 
ti£f infifted, that, in every fuccceding year, the tithing-day of milk 
oughr to be computed from. the time when the firft cow after 
calving ' comes to the pail to be milked in each year, and that the 
tithing-days of the whole herd of cows ought to be governed and 
calculated from the firft day when fuch f:rft cow, after calving, in 
every year, comes to the pail to be milked, and not by the unfair 
pradice of milking a few cows which arc in effeft dry, as being 
then big with calf, and never milked, unlefs for fuch unfair pur- 
pofes, in order to keep up a fucceflion of tithing-days throughout 
the year, and to make the tithing-day from year to year to fall 

' • .01^ 
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1777* on one anJ the fame natoral day throughout the parifty in(en^Sii{ 
" thereby to injure and diftrefs the parfon» by conftraining him tt 

colledl the tithes of the milk of the whole parifli art one and it|e 
fame milking : that although the defendants pretended, that they had 
fully and duly fet out the tenth meal of their whole herd of cowSiat 
and Tor the tithe of milk, yet the plaintiff. charged the contniy to , 
be true, and that he was entitled to the tenth natural day's milk of ^ 
all the faid cows, and not to the tenth evening's milk only ^ and 
that the evening's meals, which they pretended to fet out, had hwk, 
conCderably lefs than tliey ought to have been, occafioned by the ; 
unequal fpace of time of milking in the morning and evcniogof, 
thofe days, when the tithe had been pretended to be fet out; tor i .: 
that fuch fpace of time between the morning and e\'ening's milk-, 
ing was always longer on the days which were no tithe-days, thia . , 
on thofc days which were called tithe-days, whereby a confideiaUf 
TUrsalisga- lefs quantity ti)an the fiill tenth of fuch milk bad been fet cut as * 
lion wai ^j^ ijij^g thereof, which plaimiff conceived he was not bound to 

fufJy proved. . . ,^^. 

accept. And he particularly charged, that the defendant Limincl^ 
on loth May next before the filing of the plaintiff's bill (beiffg ! 
what he called a tiihing-day), began to milk his cows fo late as , 
feven in the morning, and in the afternoon of that day he begia 
to milk, as and for the tithe-meaf, at three o'clock ; and on 151b 1 
of fame month, being what he called another tithing-day, he did i 
not finilh his morning's milking until between eight and nine of - 
tlie morning of tliat day, and he began his evening's milkiii|i 
which he pretended to fet out for tithe, foon after three in ibe 
afternoon \ and in like manner, and nearly about the fame time* 
and for the fame caufe, his cows were milked on 20tb, a5tilt . 
and '^QXhMay then cnfuing, both in the morning and evening. And 
that in or near the like manner and ways, the defendant Gi/fi* 
m^n had carried on his milking, and the tithing of his milch covvs. . 
from i9th July 1772, being what he called a tithing-day, on whick 
day he began to milk his cows, for what he called the evening]! 
milking, before two o'clock in the. afternoon of that day ; and m 
like manner, and for the like caufe, his cows were milked on 
17th September laft, being what he called a tithing-day, on vi\\\^ 
day he began to milk his cows for what he called the evening'^ 
milking, before three o'clock in the afternoon of that day ; and in . 
like manner, and for tlie like caufe, he milked his cows early in 
the afternoon of the other days in the bill mentioned, being what 
he called tithing*days. And the plaintiff mentioned, feveral other 

inftancesi 
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mflancety wherein both tbe defendants, on the days they called 1777. 
tkbing*da]jEiy miUud their cows very late in the morning, and early ——.—«. 
in the afternoon, and not tt the hours when they milked their 
om other days, which were not tithing-dayt^ by which mode 
milioing •01 titfair^^ys the pfaintiflT wni greatly 'Idjared* 


Xhe bill iHbxhacged, ihat the defendiines had firequently put Th«rtaik. 
^ktmDk railkediar irithe into unclean or unwhoteTome veffeto, and ^w^Lwj 
4methiie9 iiad fut rantiet or other ingredients 'iherem, to injure P^^^^- 
apd Ijpoil V ; at -other times had permitted ptgs and dogs to drink 
«p the fymt fwCore tlie whole mHking was dver^ arid often per* 
Alch pigs to get into tlie velTels wheran foch milk wat 
and t9 wallow therein ; and alfb had encouraged and per* 
'Mined fereral poor perlbns to take and carry a#ay the faid tithe* 
tmlk, More the <ow< were all fully milked, -v^hertby' the plairr* 
tsfF ,wal injured ; %nd tbe bill charged feveral inftancefs, whcrtfih 
•IMi frafiices had been committed. 

K fartber charged,* that in the parifh of 'Tcrtworth there h 
wo inckttt cuflom refpefHng the mode of fetting out the tithe 
0f nHk, tnd that the plainiifT in the year 177*2 took tlie tithe-' 
Uriifc ia tte manner the defendants thought proper to fet out 
the lanie^ in order to prevent the fame from being fpoiled ; but 
Aiding the fame to.be nmcb iefs in quantity than the fair full tenth 
fart of the milk, refufed to accept the fathe any longer than dur irtg 
the faid year 177%} of which be gave riotice to the defendants* 

The Mlalfo charged, that fince i^ Jatntary ij^^* the milk 
nilkbd by the defimdants, and pretended to be fet out for tithe, 
iMd been frequently thrown down or fpbiled by, 4r by the orders 
•nd with the privity or confent of, the defcndints/ without g'lving 
Ae flaiotifF any previous notice ciF fetting o«l^«he tithe, which 
#D|ice plaiMMFtharged they otight tb have gtv«n« 
; The 'Mil then flttedt that the piaintilF claim^ {he benefit of a 
IMd over Ihvte elofes of gtx>und, in tht pofTeflion of the defen* 
gMit Siods (other \patt of \otA Dueie*% eftafe) in T^rhvorih^ aa 
ipputtenint or belonging to -defendant'l/ini^nVit^s fatd lands, and 
iife4 by tbe ocmiplenibereof) for ^he piaii^iff 4d fetch and carry 
his tilhtt urifing. thereon to the reOory houfe iti'Tuinnrtb \ and 
that the ufiMl'gate in one of Si9elf4t\^^ WH lately tsken down, 
pnd the gap aaadt up, to pre^nt fhi plaiMifF frorA Etching hli 
iithei tfait wiy» whereby, if he g^iheied his lithes ^ifhig on Um^ 
intlfshwi^ bo Wit n^^tfifiiMed «•- do ic - in* a -iwy circuitouft 
pMiner, by a road one mile and an half further about than the 

VOL. XI. 4 ^ tprajr 


]io6 GASES. 

• I 

1777* way claimed (which is only one mile and fix poles) and nearlj die 
" whole thereof out of the parifh of Ttrtworth^ which be concend 

tb be unreafonable. 

And the plaintiff alfo charged, that as the tithe of nilk 
in Tor/worth was valuable, he was defirous that the mode of 
tithing the fame (hould be fettled by the court of Exchequer, laJ 
fubmitted to accept the tithe thereof in the manner the odnoe* 
cupiers of land in the faid parifli thought fit to fi^ it out, in orier 
that the fame might not be wafted or fpoiled pending the tm^ 
hold>tig the' fame would not be deemed any prejudice to the ri||il 
which by his bill he ought to eftablilh ; wherefore as the defcfr 
dants refufe to account with the plaintiff for the value of the odn 
before mentioned, the plaintiff prayed that they might be decMJ 
to- account with him for the fingle value of the tithes, vi 
that the defendant Siock might be decreed to open the pp fe 
made up by him, that the plaintiff might be enabled to bring hov 
bis tithes throu{^ and along the fields in the bill mentioned 

The defendants Limtrick and Qiiiimre faid, that they occapiel 
in the parifli, and alfo in feveral adjoining pariflie8,landsof agiat 
yearly valuer and that they had kept thereon milch cowsiwfaick 
bad yielded confiderable quantities of milk therein. 

The, defendant CuUimore faid, that in Jufy ijyi he receifdl 
notice in writing from the plaintiff, that from and after the 51k 
day of Jpril then next the compofition between them for titin 
fhoyld ceafe on the then terms ; and that the tithes iboDU 
be taken jn kind, unlefs he would inake fuch recompence for 
thein as the plaintiff Ihould approve; that the plaintiff ml 
very exorbitant in hb demands; that he therefore gave bin 
notice in^ writingt that he Ihould fet out the tithe of milk t 
his ufual milking;, places in the afternoon of the 10th cf^ 
then infiant at bis' ufual time of milking in the afiteniOQB;' 
that the fame would in like maimer be continued to. be fet ost 
as it {hould become due; that he accordingly in the eveaiil 
of that day fet . qut the tithe of his milk then milked, being As 
tenth meal, computing the fame fipom the night of the 5th ofi^ 
1772, making the morning's meal of the 6th of ^^V the firftnol 
from th'^ time :the:fpriBcr copipofition was by the plaintiff's noliot 
to ceafe ; tha)^ the fan^e: w^s the regular and ufiial mode of ftttilf 
out the titlh( qf n^lii, it being by every tenth meal, and not of aB 
tlie milk milked Oft • the tenth* natural day ; and that having fc^ 
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Mt hi^ tithe-TDilk in the afternoon of the faid loth o^ Aprils the 1777. 
fbintiff fent for and took away the fame. ■ 

The defendant Limbrick faid, that he entered on his faid lands 
m Tortwortb on the four feveral days in the anfwer mentioned ; 
that his cows were brought on his lands in the evening of the faid 
5th of May 1773 ; that be then gave the plaintiff notice in writing 
tiot he had that evening brought on his lands in Torfworth tea 
cows;' and that he ihould fet out the tithe-milk, which would be 
diie to the plaintiff on Monday the loth of May in Floodgate Mead\ 
that he (hould afterwards continue to fet out the tithe-milk as 
k Ihould become due at the ufual milking place ; that in the after- 
Booii of that day he f(dt out the milk of his cows then milked, 
SI and for the tithe, the fame being the tenth meal of milk next 
alter his cows had been brought into the parifh. 

The defendants admitted^, that Tortwortb was a dairy parifh ; and 
fioli that they had both in the years 1772 and 1773 conftantly 
fct^nit the tenth meal of milk, fuch meal being an evening meal 
only; and they inflfted, that the tithe of milk ought not to be 
tiken iq the morning as well as evening of the tenth natural day, 
beciofe then the calves muft on that day go without milk to feed 
them ; that there would be no whey to give the pigs, which in 
In^ farms is almoft the only thing to give them, that a calf at 
tai days old would drink more milk than one cow would give ; 
nd that they were generally kept feven weeks, if not more, fur tlie 
hotcher. They further faid, that the re£lor was entitled to the 
tithe of milk as long as the cows gave any ; that it was ufual in 
■II dairy farms to milk their cows as long as they gave any milk, 
til the year round ; that, as the re£lor was entitled to every tenth 
tal, they had duly fet out the fame ; and that fuch milking their 
^Qwi all the year round could not be to prejudice the plaintiff, becaufe 
t was aJways ufual fo to do, and thereby the cows were the better ; 
btfach milking was necelTary alfo on account of th^ cov^ calving 
^^Hexent times of the year, thofe which calve ii^ the fummer giving 
^k all the winter ; and in large dairy farms the cows calve in 
IqoA every month in this year, fo tliat if cows were npt to bo 
iilked in the winter they muft ncceflarily fuffer great lofs. They 
inher faid, that at the ufual time after the calying, wb^ eacti 
^ came to the pail, they had regularly on the next tithing-milk- 
y fet out the milk of fuch cows with that of the others which 
d been ixfore in milking, which was giving the redor a con- 
erable advantage. They infifted, that the legal mode of tithing 
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tf'jj. milk was by fetungout every tenth meal of the whole b^d, mi 
■ ■ ' ' not by fotting out tlie tenth meal of each cow, computed fiom the 
time of its Aril coining to the p^il. They denied, that they lad 
pretended that the plaintiff was entitled to the teqtb evenipg^i ;peil 
onlyi and no other for his tithe, but faid that he wascntit^dti 
the tenth meal, whedier it happened tq be in the morning qr 
evening ; and that they had feverally fct out on f^very ^fth d^tliifi 
tcnt^ meal of their whole refpeflive herds. They alfo dquoii 
that in order to prejudice the plaintiff they bad ufed any unfair 
praQices to Jeflen the quantity or \'alue of his tithei, or tbat on 
tithing-days they had milked later in the morning aqd foooer m 
the evening than wa;s uAial on other d^^yi ; fpr on the contnijf 
their orders toiheir fe^yants always were to li^fe no unfkir dpliiy 
whatever to prejudice the plaintifF; they th^^ fiated the pupcafaf 
hours in the morning and evening, in the feve^ j^l various feaCvi 
of the year, when they began their feveral and rpfpediye ipil|iB0 
as fully mentioned in their anfwers. 

The defendant Cullimre fet forth the other tithable qiatten apl 
things he bad on his fa|d farms and lands, and fpoke fully ^ totlf. I 
-farm occtipied by the defendant Stofl^ and rcfpefiing the waf \ 
through the faid farm, which the plaintiff faid he hai) a n^ tq 
take his tithes through, and denied the plaintiff had a right ih ff, 
over the clofes in the bill ipcntionec). 

The defendant Stock denied the right of the plaiotifl^ ^ ^^ 
other perfon to go over (hiq clofes occupied by him. He adpiim 
that he did caufe the gate to be taken dqwn and the gap higi 
up, and infifled that he was juftified in fo doing, and iiiprevcQtii| 
tlie plaintiff from going over any of the faid cjofe^ bf having oi 
right fo to do. 

The plaintiff replied; the defendant rcjoii\ed|; anfi yyimMi 
were examined on both lidc^ ;. and on the caufp comipg on to I 
hearing, arid the arguments of counfel haviqg beep ^pn^ thi](^ 
i^Ir. Baron Eyre delivered the opinion of the court, thp GHarf 
Baron Smyth being abfent from indifpofitjon. 

fyn B.— Dr. John Bofwortb rcQor of TfrfWQtth in the owrtf 
tX Ghncefier filc^ his bill a^inll ^hree defendants, 7;^ Xf^^ 
ytfiph CuJlimm^ 2xAj9bn Stocky praying aQ;ainft IJmrici m account 
of the tithe of milk from the jtH oUprili^^ly9^^ QiMm^^^ 
account of the tithe of milk from the ift 7^^1773 v^fpp^ ?!?P!^ 
:of the tithe of hay of parcel of the nieadowa)llcdtheZ^fr, i^^ 
in the year 1772 i of poutoeadog in l6f year lyyt ^ 1773; of 
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JE-^/r Qfferingi ; and, under the general Words " tithablc riiattcts,** l^^^* 
the plaintiff's counfti alFc^ pray zgalnd Cul/imore an liccount of ■ 
^iftoteht-tith^. As agaihft the defendant Shcij the plaintifi' prays 
to have a h>dul opened over lands in his occupation by which the 
tjaintiflfiiijiy tarry off his tithes arifing upon lands in the occupa* 
tiop of the deFei^daht Lifpincl. The cafe of the lad of thefe defen- 
dants is uttconneded With that of thb other twdi ^nd it arifes from 
the 'following fads ': 

^e lands now in the feverai occupations of Shtk and Ltmirici Tbe thht* 
Sirert tyefore occupied together as one farm ; and there Was then a . ciuuied to* 
tomiiii^tncation from LimbrUk*% part over that of Stocks with a ^'^^^^'^^'f 
.^ublick highway in the parifli of Tqrtworth^ which communication ruad, whkh 
Is iioiqr Qbffru6)ed by the defendant Such. This would be the neareft whliethe^ 
and inoft convenient road for Dr. Bofworth to carry off his tithes t !'"!' ^*^ 
-miA he hat brought fome evidence to prove that this line of road is potion of 
in "hOi a publick highway, Jt appears, that there is another com* aftcMhcy"' 
raiinication by the high road from Tortworth through part of the fi^^P*'^ 
i|arilh 9f C6tf/y&/i/ over lands m the occupation of Jarj^ Ciz/Z/in^rv^ occu^a- 
Vvlio has refufed to permit Dx.Bofworth to pafs that way. It fur* ^** 
;]^[icr ^peais^that JjimirUk^s lands communicated^ with his farm-yard, 
MKpCp tbite is a cpi)^muhic$tlon with the high road in the pariQi 
Jpf QhA^U If^vSipg; tp ijie pz^rilh of T^rlworth^ and that this would 
\fi Xbf Eutheft and ^itioft inconvenient road for Dr. Bofworth ^ 

JnTe fit of opinion fhat this is not a cafe in which a court of 
)^^ity can interfere. If the road is a publick one> the plaintiff's 
wmffAy is at law, eitlv^r by indidment, or, in rcfped of fpeciail 
jAin^ig^ by afiion.on the cafe. The.parfon mud undoubtedly 
Jbavp a^igbt of way to carryoff his tithes from the place on which 
they arife ; and the occupier mud open a paOage for him, or he 
/qbtr^Cb hii tithes. Ordinarily^ tbe pa]:fon is underflood to have 
<9 rig^.tP qfjp thp Iktne roafi which the occupier ufes. If the ^^j* 
cupierhas a rights the parfon has alfo. it is accident wlietber this 
-.way :^s fAore qt lefs convei^ient, nearer or farther. Its beinir t^ 
imieft c^n^ sdoqc give the parfvn aright to pa(s gv^ >ie 

mp'slafid. Jh^ ^aving been a c^XQt^\ i. \ -r another 

ilandl WBTC io gne fl<?cupation, which ^' -^mfcation when all the 
teen ^titled to ufc, .\^^{^ ibi* . 'f P^j'"^'^ n^'gbt then ha^fc 
Sp fappoft of ts*»^« ,^ r : ^';"P'^' ""'^ ^"^ « no argument 
^^^1^.k^n^^^^ ''' ^^u'" the occupation bepomL 
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' 1 777, The queftion in regard to the hay claimed of CuUim^n dependel 

■ merely on a matter of fa£l ; yvhether, in truth, the tithet had been 

fubtraded or not. The court were of opinion on the evuknoei 

that the tithes had been fubtraded. 

Potatoet The Cafe made by the plaintiff refpefling potatoes, is that of 1 

tTthedt»tU /^ bufliels of potatoes raifcd in a field called Haw Crofi^ whicKia 

fpoc where 17^ j ^ere dug up and brought home to the defendant's hoofe 

dvf. without fettiog out the tenth part. The defendant inCfis, tiot 

after they were brought home and placed in the brewhoufei thef 

were there meafured and duly fet out for the plaintiff. 

This is certainly not a due fetting out of this fpecies of tlAe. 
The parfon has a right to infill, that a tenth part (hould befifif 
rated from the nine part upon the fpot where the potatoes aredifi 
and before they are removed. As to this article, therefore, an ac- 
count mud be dire£led. 
Afiftment. In regard to the agiftment-tithe, there was a point made at tk 
foi^beaftf"^ hearing, whether bcafls of the plough depaftured in the pUirtilPi 
thepioutb, parilh, and ufed by the defendant in another parifli, fhouldpsyap 

if Iheyare • .« • . 

vfedinano- agiunient-titbe. 

thcr pariiiu . jj- j^ ^^^^ proper to confider this quellion now, I need only itfc? 

Supnu to the cafe oi Scotis v. Lawther^ 1 Ld. Raynk 129, 130. whidiii 

in pomt that they (hall pay. And the reafon is obvioiis. Being de* 

pallured in the fame pariOi where they work, the uhmnsJKm^ 

which are the effe£l of their labour, are a ^tisfa^lion for thetulM 

'of their paflure. If they work in another parifli, there can kM 

fuch f4tisfa£lion, and the parfon muft have an agiftment-tithe dr 

none. But the queftion will remain open to be difcuffed, if At 

^parties think fit, wh^n the charge for agiftment is brought before tbo 

* Deputy Remembrancer. 

Tbe parfon We come now to the great queftion'in the caufe, the phdntift 

» enritied (o claim to an account of the tithe of milk, as againft the two defea- 

rhetenrh . 1 . i . ' © 

inorning'a dants Limorici and Cullim^rt, 

milk, and* ^hefe defendants profcfs to have duly fet out to the plaintiff 61^ 

the tenth jjjj (j^he evcry fifth evening's meal, which they fay is the ioA 

meal of meal, which the parfon is entitled to. They having broaght 

hil^urhe^of ^^^^^ ^^^^ ^^ ^^^ P^^' ^" ^^^ paTifti in the morning, and begiQi0i| 

niiJk. * to count from the morning of that day to the evening, and fQ A 

the fifth evening's meal of milk makes the tenth meal| which ii ik 

- parfon's due. The plaintiff contends that the fetting out of every 

' fifth evening's milk is not a due mode of tithing. . 

The argument for the pjaintiffalTumes this fafi|.that the prodooe 
of the ev&ning-s-milk mull always be Ie(s in quantity than the 00m- 
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ifig*i meal.; and the witnefTei on both fidet agree that the fa3 is fo. ^..^ 
Clarif the plaintifiT'a Mritne&t made a great number of experimentf 
in order 'to .afcertain the proportion in which the evening's meal 
fell fliort; and it appeared upon the refult of thefe experiments^ that 
it frequently fell (hort a third, but never le(s than a fourth of the 
morning's. It follows that a fifth evening's meal confiantly fet out 

'mod produce left than a tenth part of the milk. This being the fa&t 
the argument then proceeds thus. — ^The tithe of milkt as of all other 
titbable matten» belonging dejurf to the parfon, is the tenth part 
of the miUc produced, A rule of tithing, therefore, which neceflariiy 
gives to the parfon lefs than the tenth cannot be the true rule. It 
was admitted that it had been thus far fettled by the few cafes 

« iwhich are to be . found upon the fubje£l of the tithe of milk, that 
neither the tenth part of every cow's miMc at every meal, nor the 
tenth-part of each meal, was to be fet out for the parfon, and that 
riie tenth meal was to be fet out. But the plaintiff infills, that 

.the t^nth meal muft not be fo computed, as neceflarily to produce 
Idf^thai) a tenth part of the whole ten meals meafured together. The 
plaintiff's counfcl endeavoured to point out a manner of taking the 
tenth meal which would not be liable to this objedion, t/iz. taking 
, ^ a morning's and evening's meal alternately, or the ' whole mtlli of 
the tenth day. The defendant's counfel fay, that in the one cafe it 
would be taking the 19th and 20th meals, in Bead of every tenth ; 
in the other cafe, it would bje fometimes the ninth, and fome* 
times the eleventh : in either cafe therefore they contend, that 
this would be departing from the rule of law fettled by feveral de« 
terminations. 

Upon general principles it feems improbable that that (hould be 
the true rule of tithing, which puts it in the power of the farmer to 
give the parlbn a twelfth or fourteenth infiead of a tenth* A pre* 
feription to pay le(s than a tenth without a compenfation would 
certainly be a.bad prefcrjption. When the tenth m^al was declared 
to be the right of the parfon, it was fubftituted b the room of the 
tenth quart,* or the tenth part of each meal. It was not meant to 
give lets than a tenth, but the tenth in a more convenient form. 
It was auxiliary to the general right, and intended to fortify, and 
not to deffroy it. If it turns out to be capable of being made to 
operate to the deftrudion of that right, (as it >vill certainly do in 
the fenle in which the defendants underfiand it), it (hould (eem, that 
the right would be to be fupported, and the rule condemned as not 
warranted by tb(e laipr of MngUmd^ and fundjunentally erroneous in 
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1777. the oWginal cdrie^ttbii .of it ; MtfA i6 carted tWif ml^ iifOuM te 1^ 
— — — ftbrfng, not altering tht* law. But wc ought r^ haAHy 19 cn^. 
d6tnn t rule lafid down tipon grtsd flebane a«d iSgrifU^tm $f 
different modes of ttrlmig. We du^t rafher 0o' fafptfC^ ifi«e kiveidt 
utid^rflood th^ frtie ftilfe and mearhing of the ruYe.r tJrft]ueflteMUy/ 
if i tonflra£lioi^ can be put upon this riile^ whreh will pteietn rhc 
original rpirit, f hith, and juftice of it, tfnd put if c^t ef Hit powor 
of any man to mal:e it an inftrmnent of fraud | tbe coort wil* 
jiictihe flrongly to adopt it. We f hink focb a conflrofitim ma^ be 

The morning and evening maU being neccflariljr mtequi it 
(Produce, may and ought to be confidered as difttnd tithableimt* 
ters, from each of \i^hich you may count on to tbe tenth; aad 
that tenth will be tbe Minth meal of the defcription to which it b^ 
' loh^, and, as fuchi the tithe meiil either morning or evening;- mi 
thus the parfoh will have a fair chance for a fiill teftth of tM; wMe 
milk, inftekd of neceflaiily taking lefk in the defendant's irajr of 
letting out the tithe!. 

Ah tb atithorities, Upon a careful review of all the cafes, we not 
dniy db hot. find any adjudged cafe (landing in our way, butwt 
C0IR&, that the rule dfthie^ tenth meal was originally underfloodb 
the rehfe in Which we think that it ought to be conflrued. 
X W^ There is aYi older cafe than any cited at the bar, that of j'ifar^ 

'^^* tatii V. t/ltsy hearvl in this court 6th Afojr Esjl. ^ Otr. a. The 

bill wA {infer aJ.) (br tithe- milk in the pariA of ffytTMurykik 
cotinty of^rAr. Tbe ddFendants tnfilledt that the cuftoipoftlie 
parifhioners was to pay the tenth day's, or tenth meaFi milk ftofli 
(he ift d^y of Af^y t6 tbe ifl of Auguji yetrly, in full fatisfaAiooof 
kA tithe-fmlk throughout the year. The court bcM the cufioo m 
be illegal. T\ik language of tRis cafe is mateiial to fiiewi thit tut 
iiiccelGve tneals ^Pi^rt included in the idea of the ticnth neal's JoiHu 
Supra 527. Dodd V. IfigkfoH is the' next c»fe in order of tinfe. In tint cafe^ 
ilyrn. 277. ^^ ptaintifF clairfired under n tuftom in the parifii to htv9 his titbfr> 
rreciii.329. Yn\]k brought iKMne^ and thitt he was tiot to take leEs than the whole 
milk of all the coirs e\'ery tenth day. The defondant denied iKi 
claim, and infifled, that die vicar -waH to fetch his milk, and that be 
\vas to have his tithe-fnilk at etefy meal. The cotnt heing uiuaii* 
Vnoufly of opinion, that the tenth meal's mi?k, and not the teaiM 
tveiy tneal's milk, was to be paid, .it is talen for granted -by the 
partfes, and Al^i^6rek>t^red by content of the ddfihidant, that -far 
VheiutiM, tbeOtftefant (hoaid ^ bit ifrbok tmOKiital'iiinik 
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rttry noRiiA§r ^ bii v^titole tenth inears milk etery eycning. i^.-^, 
TbU wai nterlQCUtory« the otber pb'rnt \xfOB the cuftom not betzig - 

thcA dercnundl. Aftarwar<U, there is a (ml decree in the TaiQe 
woidK DOt (avl i)r ^(j/S^aT. Frpm xtAs ^9fe Vf tpay fiiiirly cpl|p£l» 
that both the cpurt and parties at this time md^rAcfOii% tlntt the 
tenth /neil*! milk included two fucoefl^te tnea\\. 

LardRajmofuL in bis Grfi; vohime, 358/ reports the frafe q( fUll. 2S;.ik.(56. 
V. Faux in prohibttioo) and that again it on a uiage tofetoQl tvro ^^f*^"*^^^ 
fucceflfiye meak for tlie whole titiie^me^l. 

The next b the cafe of Ekifts v« Bridgis^ in this court the 26th of t Wood 
JprU,ifo^^ The cuftom at there ftated t^kcs Cpr gratited, that ir is ^'^' 
the meal which is paid for tithes in kind* and it is the milk of th« 
sintb night and tenth morning which is the tithe-meal. 

Thefe are the four firlt cafes to be Cpund ceUtive to tithidg by 
tbcflMaU In the throe firft it appears to be the cuflomof the 
comtry^ that the tenth-meal given for the tithe inclwd^K] two fu(> 
cel&vc meals. The fourth is an adjudication^ that where it was de- 
dared the tenth meal's milk ought to be paidt two fucceflive meali 
ought to be paid. 

There was a fifth cafe to the fame efTefl in 1731- JBriitcilotp and <. 
§tbefs V* Edmunds^Aili NeviTnbtrj reported in Bunburyjp']^ but fee 2 Wood 
the Decfce-Book. The cuftom here was to pay the tenth even- ^ '^ 
ing sUmI morning's meals milk commencing upon the evening of tb^ 
next Mondof (being the iiond^f fortnight ^flFer Eajltr P^) and t^ 
morning kWo^mgxo Ail Saints Pay yedntXy, Two cafe«, Batey, 3^ ^^| 
SprahSng^ i8tb Fibfuary 1717, and Doilfon v.. Oliver^ E^. 21. iiad Supra 6x|. 
in<erveiied.hetween the cwolaft cafes: but as the others all pointed 
ooe irayi we thoi^ht it beft to (hew them together. Frpm the 
leiior erf tbefe cafes as well as from the realdd of the thing wf 
coUeAt that dbe true conftruQioo of the rule of tithing by the tenth 
meal is, and was originally, that the tenth morning's meal, and ^hf 
ienth ftvenf ng'j meal are to he paid, ^ni .nor the tenth meal| reckon- 
ing monauig's and evening's meal together. Thus the objc^io^ 
that this would be taking the nineteonth and twent^h mefds is 
mifiswredp 

Xhe'aigiiimenit of iHoonvenience to ^e i^n^tC frpm the .being 
•bbged by this method to part with two fucceffive me^Is ^at 
wTBight ; h«r it ismtLwoibti fttfeced %q imit weigh Sk^fi juftic^ of [the 
cafe. The cuftoms pf taking two iucccftive mealji Pppiear t»y ^be 
fonr •cafes ri>ove Q(ed lo bfive been inHAeidfOn by ^e f^smeia ^m«> 
^jvea; aod.tliey'ComefUU'of Kifac heart ^ftfomi ^f ^iUiry fiom^et, 

FJfex, 
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I777» mfi»% Biritf Nsrthamptonjbin. There faardly exift tny nodei of 

- taking tithes in kind wholly free finom incoiiTenience. -TheioooQ- 

venidices aire probably mutual. In future they wilt Aiggeft tmiAid 

accommodation ; and a rieafonable comp<}fition will be fettled 'be« 

tween the parfon and the farmer. 

Four cafet were cited by the defendants as having eftablUhed thi 
the tenth meal was to be taken for the tithe of milk The firftwai 
D^M V. Ingliton from SirThomas Rajmond. But this,c6rrefied and 
explained by the Decree-Book» is in trutb an authority for theplaia> 
tiff; for the court having adjudged that the tenth meal is to bepnd, 
as a eonfequence order the tenth meal of the mornings and die 
tenth meal pf the evening to be paid. 

Bati V. SprakBngy from Bunbury^ is a Ipofe note of a cafe decree) 
ST) Hit. 17 179 which fays that it was decreed that tithe-milk ou(|it 
to be paid every tenth meal. From the Decree-Book it^appesn 
that the defendant had fct out the tenth part of each meal; This 
was clearly wrong, and the defendant was therefore decreed to ac- 
count. The court were not called upon to '(ay, nor did they in 68 
fay, how the tenth meal was to be computed. 

The third cafe was Dodfon v. Oliver^ Bunb, 73. This tod M 
1 very loofe note^ and the fubftance of if, as fair as regards the man* 
* ner of taking the tenth meal, feems to be a note of the Reporter^ 
own underllanding of what was the general nite as to the mnoetf 
of taking tithe-milk, not of what had been decided io that cafe, h 
the Decree-Book the bill appiean to have ,been {inter aSa) for tithe 
of milk. But there was no point made in the caufe upon tba 
manner of tithing milk, nor is there any declaration by the'Mrt 
upon it. If any thing of this fort fell from the court, it wisge* ' 
neral and certainl/not pointed to the diftinAion between theteoth 
meal, reckoning morning and evening meals together and fepi* 
rately, which is our point. 

$apn SsC '^'^ '^^ ^'^ ^> Carihiw v. Edwards^ in this court ift hbf 
1749, and 5th Jum 1749* Here, there was a declaration by ibe 
court in thefe words, which I have taken from the Minute Booki 
the decree itfelf having never been drawn up for a reafon which 
will appear prefently. ^ The court declare, that the defendant 
^ ought to have milkt the tenth meal of his cows in veffeb of 
^ his own, at the place and in the manner he milkt the faid niAe 
^ meals, and that the plaintiff ought to have fetched it away in 
^ his own veflels." And it appearing to the court, <* that the de« 
^ fendant poured the tithe-milk into holes or pits made in tht 

7 . ** ground^ 
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<* ground, the court deciee^ that the defendant !s to account for the inmj^ 
•• laaie to the plaintiff.'*^ Th^ defendant ,tben agreed to pay 36 U y 

fin lieu, of what (hoyld be due on the account, &c. which was there^ 
tore decreed. I fuppofe the money was paid, and fo the diecree 
was never drawn up* I called for the pleadings in this cafe, and 
from them it appears that the fingle point in difpute was» who was 
to carry the tithe-milk home. In that the defendant fucceedcd, 
but not having fet out his tithes well, becaufe he pouied the milk 
into holes immediately, therefore he was decreed to account. 
The queiUon now before the court was not in contemplation in 
' fhisy nor in any of the other cafes, nor was meant to be decided in 
fny of them. Confequently, they are not to be underftood as 
jcales adjudged on the point, which was the propofition I meant to 
jsSabliOi. 

There appears to us therefore to be nothing in point of argo« 
oienl or authority, which (hould prevent us from eSefiing the 
juftice of the cafe betwcjen tbefe parties, by declaring, that the de» 
fimdanU oi|ght to have paid to the plaintiff the tenth morning's 
meal and the tenth evenipg's qieal| in which having failed, they 
ajre iioipr to account. ^ 

To prevent mifUkes | wot^ld ^dd, that \t is hy accident it hip. 
pens in this particular cafe to be the whole milk of the day. )f 
the cows had been begun to be milked in the evening infiead pf 
the morning, the tithe-milk would have been due in the evening 
and in the iporning of the fucceeding day, which would have been 
the Jewjb i>^y which we have heard of.*' 

The court therefore declared the plaintiff entitled to the tenth 
morning's meal of ipilk and the tenth evening's nieal of milk, and 
ordered the defippdants QiUimor^ and Umhrick to account for the 
Cimc with coftf. 

From this part of the decree, which related to the tithe of milk, 
fbere was an appeal to the Houfe of Lords^ which was heard oi> 
the 2d and 3d of Fibruarj 1779, when the decree was aflSrmed 
without any debate or divifion. The cafe was argued hy th? 
Attorney General and Mansfield for the appellants, and by Dimmnp 
and Harding iox the refpondents ; and before the Lord Chancellour 
TburUwi^ and the Lords Mansfield^ Bathurft^ Camden^ &c« '** 

The reafons in objedion to, and fupport ofj tb6 de^ccTi as urged 
fO the printed cafes, were as follows : * ' . 
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Tii Afpftldnts Xiofitth 
t. The mo^ of retting out tithe of mill; |qr ihc tenth m^l ii* 
filled oft by the appeUantsi has beett long efiabKOied ^tifi tmifffjSflli^ 
feceived. It Ijpeips to havfe been firft introduqq^ froiq an iitdHsf^ 
lion to favour the clergy, who, in ancient timety iirtxt Tu^pp^ tjf 
be entitled to only ^ tenth part of ev^rj* meal of milk, whji^ f( 
tSi€ry miljcing they were obliged to fend for and take away, aMd to 
whom therefore it wai much more coilvcnient to b^ve the whpU 

■ .-■ ■■■* ,• i^W 

of every tenth meal allotted to them, which they might rpceiff! 
altogether at one milking, without the trouble of fending moi^ 
than once for their tithes. The mode of tithing contended fer bjr 
the r^fikraldent, and eftablilhed by the 4ccree» that is, by giving tpf 
the refpondent the whole tptsA of every tenth momiog and etjBfj 
tenth evening, is perfedly new* tnflead of giving to the nvii^il 
the tenth meal; it gives liim the nineteenth and twentieth ncal^ 
which is not only not warranted by the cafes in which the pation hi 
b^^ ^ennined to be entitled to every tenth meal» but is ditcfflf 
contrary to them. Aiid it fcems, that the parfon might with as 

rt fppef ranee of reafon have pretended a right to the milk of 
firil and the twentieth meals, every meal or milking bonff ii . 
itfelf, as well as in the lan^g^ of the cafes relative to thisfobj)^* 
perfieQIy diftinA, there being nd tnore connexion between the 
piqietecnth and twentieth pe^Is, th^ betweea the fitft and tb0 
tweiuieth. 

2* The npode of tithing thus eflabliihed by the decreil is not 
only not warranted by any deciGon relating to tbe dche of milki 
hut is alfo contrary to the mode of tithinjg^, which p/revails tfith 
|e|^rd to all other fpecies of titl^es^ f nd to the general ndes bj: 
Which this kind of property is regulated ; the pyner ^f t^fySH 
being univerfally entitled to tbe tenth part of tl^e fub|c^tp,bt 
titbed, and nothing more, and tl^ decree here^vipg to th/siefoon* 
icaf not the tenth part of tl^e milk, but the i^ijj^eieqDtb and twi^ 
fieth parts. 

3* This ipode of tiji^pg Iff- the tentj^ moaning atid tenth eveiw 
^g*s i^Is wil) (ujbjiefl tbi: farmers who have hurg/t dairies to mgl 
sini;!e«f(^|jU|B hardiOiiiPlb ^befc the tithe of milk is thus takea 
in kind. ]BeCdfS otbf|r inconyeaiencies to the farmers abpff 
ff^Sff4 0¥^» ^Wf calves, wJff<lfr can ojoly b^ fyigpfixtei ky ?tw 
milk, muft every tenth day be dcAitute of food and iKjbfiO^nqi. 
By fuch a mode of tithing, therefore, a parfon will acquire a power 
^ cxading an exorbitant recompente for his tithe of milk, or 

wbeie 
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^here a fanner hat incurred his refentment^ of injuring antl op- I777- 
preifing him, by taking fuch tithe in kind, ■ ■ '■* 

The kefp9ndent*s Reajons. 

!• That a reClor is entitled, dejure^ to a full tenth of all milk of 
. cbwt within his refiory, as well as a tenth of all other tithable 
inattftrs there ariGng ; and fo the court of Exchequer declared. 

i. That a mode of fetting out a fifteenth, or any thing lels than 
the full tenth, for tithe, as the appellants had done, cannot be the 
true rule of tithing, if the reflor Ije entitled to a full tenth. 

3* 7*h4t a prefcription to pay lefslban a tenth is a void pie- 
Icription. 

4. That i^heh the tenth tn«il was originally declared to be the 
right of the par(b;i, it was fub&ituted in the rotim of the tenth quarr» 
Or the tenth diih, or the tenth part of each meal ; it was never meant 
10 givt him lefs than ^ full tc^th of the tithable obje^ ; it was 
ineant to give the tenth in a more convenient and ufcful manner ; 
it was therefore auxiliar)' to the general right of a free tentht to 
fecun and not to defiroy that right. 

5. That the fetting odt the tenth part of every meal, as alio the 
fictjtiog out the tenth 6F each cdw's milk at each milking, have 
been condemi^ed as founded in inconvenience to the partbn from 
ihe gitat unnecejJary trouble and expence u would estate by thole 
pameiXH^ and frequent tithings. Upon the fame principle, the at- 
f empC of ^he appellants to make one and the fame day to be fuc« 
fceffive)y and perpetually the tithing-day of milk for all the farmers 
in this parilh (where near 400 cows are milked daily) is illegal ; as 
}t ](rould be productive of vaft expence and difireft, in procuring a 
proper jyumber qf perfons, horf^s, and utenfils, to be employed by 
1^ parfon, or lay impropriator, in colIeAing and making it into 
cheelb or butter ; and the expence and trdbble of collef^ing and 
manufaduring it, would greatly exceed the value of the tithe-mfift, 
if it cpuld be fo col levied, and in the end would make tbetithe- 
snilk (which if fet out Fair is a valuable tithe) to be of no worth to 
fl parlbn or lay impropriator, 1)ut would fiibjeft him to vexatious 
fuits, for not fictching it aivay in conv<Jnient time aTter it was 
ict out, tliough perhaps^ it Vas no^ in any man's p<iwer to do it. 

6. That the .tenth meal, and the tenth day has been and ought 
So be confidered as ekpreiTive of one and tber fame idea, and the 

tenth of the morning's milkipg and the tenth of the evening's 

Silking, Have conjunflly been confidereS as the* tenth meal ; and 
it was dctfrcnined ip the jcaufe of D^d^ vip^ of Chigwill in EJfex^ 

again ft 
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1777. againft IngUun^ where the court decreisd, that the defendant 00^ 
" to pay the whole tenth meal's milk of all his cowi every tetflh 

morningi and the whole tenth meaPi milk evtty tenth evening, is 

andfor.titheof milk. ' 

7. There have been alfo divers other cafes of cdDoAiary tithingi, 
where» in the general underllanding of the country, the tenth mat 
included two fucceflive milkings, hamely, the tenth morning^i uA 
the tenth evening's' milking, and this fenfe of the tenth mai!'wi» 
infifted on by the farmers themfelves, and all thoie c^ufes aide 
out of the herds of dairy counties, viz. EJfex^ Northamptmi^ afld 
Buclingham. 

8. That the prodqqe of an evening's milking (as proved 10 tte 
caufe) is on an average throughout the year at lea&oiie third lefithio 
that of a morning, owing to the Q>ace of time between the niomiiig*i 
milking and the evening's .milking being much fliorter than thtf 
between the evening and the morning's milking, and to other 
Caufes, fuch as heat of weather, flies, and the like ; an evening^i 
milking therefore fails of being a full tenth of the milk milked 
Irom the cqws at ten fucceflive mornings and evening milking^ 
and is no more than fetting out a part for the whole, which is voU. 

9« That the fetting out the tenth milking on every fifth da)r in 
the morning alone for the tithe, would be as much too grcat» a , 
an evening's meal would be too little, and would be full as prejudi* 
cial to the farmer as the other would be to the parfon, and (beie- 
foM neither of them alone ought to be adopted ; but the Gsttiog 
out the tenth morning's milking as the tithe of the mornings, snd 
the tenth evening's milking as the tithe of the evenings milk, avoidi 
both objedibns, whether the computation begins in an evening or 
a morning, and at once ellablilhes an equal general mode of tithing 
betvreen finner and parfon, founded in juftice and equality, the 
higheR equity. 

ObjeHtM. — But to this, inconvenience is objeded on the fide rf 
anfvcicd. the appellants. 

ifir/ttirr.-^No inconvenience ought to outweigh the juflice of the 
caufe; the farmer ought not to be permitted to take at manifeft 
unjuft advantage to himfelf by yielding one third lefs than what ii 
due on that account. 

ObjtGUn. — ^That if t«f o fucceflive inilkings, viz» in a morning 
and an eVening, are eflablifhed as the tithe*mea], then the drmef^s 
calves on that day muft go withoat liew milki and thefe will be tfo 

wbijr 
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wbejr to givt the pigi» which, in dairy £miis,. is what the farmer 
depends on. 

Anfwir, — Calves are tichable when n^eanabie, that is, when of 
an age to live without the dam, or natural food, as grifs or hay ; 
the appellants lay, when the calves are three weeks old in fummer, 
amd one month in winter, they can fo live ; confequencly, till thofe 
periods the whole milk of thecow is applied for the fupport of its 
own cal^ and none fet out for tithe ; hence no inconvenience or 
wanl of milk for calves refults from this mode of tithing, as the 
whole milk of each cow is applied for the fupport of its own 
calf until weaned and gone ; at which time the cow may be faid 
firft to come to the pail, and to be tithable ; that the milk of each 
cow is alone fufficient for raifing its own calf; that as the calf ad- 
Vances in age, it has daily lefs occafion for milk, being gradually 
noie and more able to fupport itfelf by grafs and hay, until it ac- 
complilhes the full weanable age, to live folely on the fame food as 
the dam does ; that the calves deflined for tithes are always left 
by the appellants in a fiate of nature, to fubfift on the milk of their 
proper dams only. 

The law of titfiesy .^ well as of other things, fliould reft on 
principles that are fixed and certain ; it is intended to be a rule of 
condu6l equally obvious to the receiver of tithe as to the payer ; 
but, if the introduQion of new and artificial modes of rearing 
calves is to vary and alter the parfon's right, originally fettled on 
the immutable laws of nature, there will remain no fettled law, no 

* 4 

known rule of condu£l for the parfon, but the will and capricious 
pradices of the ftrmer will conftitute the law. And why not in 
tS9trf other fpecies of tithe, if allowed in this ? 

That it appeirs abundantly in proof in the caufe, that in dajry 
ftnuf {fuch as the appellants are) calves fall between th^ months 
of Jamtary and Afril yearly, and at no other times in the year, ex« 
cept an accidental calf, and all calves are generally gone frpmthe 
cows by the month of April: fo that there are feven months yearly^ 
inchiding the whole of the fummer, the moft advantageous teafon 
for making butter and cheefe, when ^e cows are without any 
calves ; confequently, their milk is not then wanted for the fupport 
of their calves. 

As to pigs, it is notorious, that they may be, and are fupporled 
from the pi^eceding d^y*s milk', as well as from whey, wafli, com, 
uA btber fiich like food ; and that they never depend upon the pro« 

duce 
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i>^^^ diice of the dajr for. fiabGAence, but are psovidod'mtb ariod rf 
p- ■ ■! food beforehand. 


P. i8 Geo.IIL A.D.' 177s. :Sc«Ct 

lAiwlhtrv. Sok^n. [MS.] 
I' >fuffi- om yames Lnuther filed his bill, fiating, that he wal.aiij fci 

tUn Vbin ^' ^^^y y^^^^ V^^ ^^^ ^^^ ^^^^^ *^^ ^^ ***^ propftow mi 
foitirhcsby owner of all and every the tithes of com and ^in» ^nd t)ther gitai 
Date senc'' wA predial tithes whatfoever arlfing, growing, and tenewihgflriduli 
i^"* cMiil'ud^* the manor atjd parifli of AJkam and the liberties and precinBs theieol. 
u them. The defendant demurred, for that the plaintiff had not fliewn faf 

bis bill any title to the tithes. 

In fuppbrt of the demimer It was utged, that tbe plaintiff Satei 
no title wbatfoever to the tithes^ inafmuch ai lie rKd not ftaie that 
\it was felfed of an impropriate reClor}', or of a portion of titbei, 
or of the tithes of an extraparochial place, or^ in fine, what was 
tbe nature of his title. 

The detarrtrrrer was orer-ruled ; and it was holden fuficient to 
fuftatn a btll fur tithes, to ftate that the plaintiff was entitled U> 
the tithes without mote. Crahorm v. Ttajbr^fupra 650. ace. 

P. 18 Geo. III. A.D. 1778. B.R. 

Hapuood V. NiehdHs. [MS.J 

Qu TfevK 'TiH IS was a feigned ifTue founded upon an inclofuie bill t» try 
fmmcmorwi ^^» Wbcthcr a fum of 4 L paid in lieu, fxl the tithes of zbxm 

■ -•*■• ■■■.■■■ 

payment was Daid as a modus in lieu of the tithes I od. Whether it wii 

only be fuf- • .^ ■ . ^ 

licient to ,paid as «a compofition real r 

c^mXifitJon This caule was ixled before Mr. B^on Bfr$ at QxfkA aiiijOD 

"^rvid^cc' ^^^^^'*' *^ was psovo^^bat Che fum of^J. had ii^^rly.aiid ii»- 

of a modu< mcmoriaUy been paid in lieu of the tithes of this fanD,,^wfai(^. CQa- 

ms ran . j;(i^j ^f | ,^ acres, and is now of the valueof 70 L a year. It mm 

alfo proTed that about fixty or feventy years ago, tbe isn was let 

iot 54 1, a year. 

For the defendant it ;was tin&Aed that the OKidiu was nupfc; aal 
to Ihew it to be fo, « licenf e of alienation ia tlieUfiieof;i^^^6.^wa» 
proved, lA wliich the value was flated to be l^fs than 5 1. gfrmmvm. 

3 The 
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The defendant's counfe! alfo relied upon the flatufe of Eliz. wliich 1778. 
dire3s that the third part of the annual value of lands leafed by — > 

colleges (which the prefent farm was) (hall be referved in corn 
It the rate of 6 s. 8 d. /fr quarter^ which is not above the (ixth part 
of fbe value of corn now, and therefore it was faid, the land could 
not be above the lixth pait of the prefent value at that time. 

A great part of the farm was proved by reputation to have beeri 
formerly woodland. 

Baron £yr^ told the jury, that where fhere was no other evi^ 
dence given than that of payment of a certain annual fum, it mud 
be conGdered as proof of a modus^ and was not fufficient to prove 
a compofition real. 

The jury found a verdifl on the firft count of the declaration, 
wbich was for the modus. 

Adair Serjeant moved for, and obtained a rule to (hew caufe 
why there (hould not be a new trial, on the ground that 4l. was 
in this cafe a rank modus. 

Bearcroft for the pUintifF.— The rankncfs of a modus is a quef- 
tion of fa£i) and not of law. A compofition real is a compofitiori 
made by perfons who had a right to make it ; and till the i3th of 
Eliz. the parfon, patron, and ordinary, might make fuch compofi- 
tion. In Smithy. Chapmart, 2 yitz, 506. there was a modus of ninc^. Supra t4f^ 
pence ^^r acre for mar(h land; and though it was proved that in 
the time of H. 8. the land was worth only 2 s. an acre; yet that was 
fent to a jury. This farm confills of 1 14 acres, and it is uncertain 
Vfhat was the value formerly. The arguments for the defendant are 
extremely weak ; for the value of the land in the time of £diu. 6. 
IB not proved by the value given in for the licence of alienation* 
When a value is given in for the purpofa of being taxed, it is 
never above half the real value. 

The judge at the trial faid, it could not be a compofition real^ 
but muft be a modus or nothing ; for elfe every rank modus )vould 
be fupponed as a comppfitioti real. 

iW/7i!ri S.S.-— The judge held that Conflant payment of a certain 
fum alone would not be fufHcient to eflablilh a real compofition* 
But there is no foundation for that in the books) and the deed 
may be prtfumcd to be loft^ As to the licence in the time of E. 6.^ 
befides the favour always (hewn in fuch cafes, there appeared to 
be a leafe before that time {x)for a fum paidf and a rent of 4 1. per 


. 1 I ■ I ■ I I I II ■ I t i. 


(a) This was nut fo ftated ia the report. 
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1778. ^nnum, 3 Ath, 534. Bunb, 4,01. In ffWwmfon v. Cij/^ lately itl 
__ the Exchequer, and tried at York fpring aflizes before Gould ^. 
10 I. a year was holden to be a good modus far a farm, though the 
pre fen t value was proved to be ico 1. or 140 1. a year. 

There is no evidence in this cafe that any other payment was ever 
made. 

Adair Serjeant contra. — I confider the queftion as open, whether 
the verdift can be fupported on cither count. In Smith v. God- 
dard in the Exchequer at the fittings after lad Michaelmas term, a 
modus was proved to have been paid regularly for 150 years. The 
defendant afterwards varied his cafe, and inflead of dating it to be 
a modus, flated it as a compofition real ; but the court would not 
grant an ifTue on that ground, but only whether it were a modu» 
or not ( y) ; becaufe the mere faft of payment was no evidence of 
a real compofition. If it were to be holden otherwifc, there would 
be an end of the dodrine of a modus being rank. The queflion 
then is, Whether the verdift for the modus is warranted by the 
evidence given ? If the licence do not prove the real value, yet it 
{hews that the eftate was fomething near that value. In the reign 
of queon Elizabeth the value of corn was not a (ixth part of what it is 
now, and therefore land could not be above a (ixrh part of (he 
value that it is now. 

Lord Mansfield. — To fupport an uninterrupted ufage you pre- 
fume any thing. I take the dillindion between a modus and a 
real compofition to be fettled. There is a great difference between 
a modus which is rank upon the face of it, and which is to be made 
fo by evidence ; as, if there were a modus of one (hilling for a 
flieep, that would be rank upon the face of it. 

Buller ]. held, that the evidence on^thepartof the defendant 
was (b extremely flight, that there ought not to be a new trial. 
For the licence was no proof of the real value ; which feemed to be 
admitted by the counfel, becaufe they contended orjly, that it was 
fomething near the value ; but bow Bear, or what proportion it bore 
to the real value was quite uncertain. And as to the price of corn, 
it ought to have no weight at all ; becaufe this was not an arable 
farm only, and formerly great part of it was fuppofed to be wood- 
land. Befides, there was a prefumptive proof that this eflate was 
of much iiiore confiderable value formerly, than was fuppofed by 


(y) Lord C. Bnroii told BvHer J. that this cafe was determined on the particular cii- 
cumiioncck of it, and no gcucnd rule wa« bid down. 

the 
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ktie defendant ; for though mod lands within the kingdom have 1778. 
been raifcd one third in v^ue within twenty years paft, yet thii ■ » * 
farm has been raifed only one fifth in value within fixty or feventy 
years pad. 

The counfel for the defendant then faid, the caufe was brought 
on by furprize upon them ; that the ilTue was not delivered until 
the end of the term ; that it was a cpnflderable time before it was 
fettled, and the afTizes were fo ^on after^ that they could hot get 4 
fpecial jury (Inick, which they otherwife intended to have done. 

Lord Mansfield upon this faid^ he thought, as it was a queflion of 
fome confequence, the defendant ought to be at liberty to try it by a 
fpecial jury ; and fo a new trial was granted upon payment of cofls, 
with dire8idns that it (hould be tried by a fpecial jury, and nothing 
fliould be faid of its being a new trial, fo as to prejudice the queftiori 
at all. 

N. B. Mr. J. JVillei was ofopimon that the modus was rank. 

The caufe was tried a fecond time at the fummer afTizes, and a 
verdi6l for the plaintiflf again^ 

Tr. 18 Geo. III. A. t). 1778. Scaci 

Cdlej V. fFiUiamJon, 
Savee v. Silkr. ^ [MS.] 

'^T^ HIS caufe came on for fpi't'^ci' direflions. It was a bill for ifapiaintii 

^ fubtraftion of titbesi The defendants had tn each caufe kt ^.""5' 

tip a modus for the . two farms of lol. payable half yearly, and two, where 

had obtained a vcrdift. The only queftion was as to the cpfts. The roigh^^hav^ 

defendants fet down the caufe, and alleged^ that the bill ought to ^""'^ctcr^ 

'^ ^ , liiintd upon 

be difmifTed with coils, becaufe, bcfides the general rule, the one biii^ 
plaintiff had been vexatious in bringing two bills, which made ^"^ fuccecd 
double expence neceffary. The plaintiflf alleged, that the defend- *^?f^,^''^« 
ants tnight have prevented that by liiovmg to admit m one caufe the miflcd with 
evidence in the other; that it was a hard cafe, apparently a rank 
liiodus, the value of the eilate 40 years ago being 120I. only» 
and that plaintiflf had a probable caufe of litigation. But per Cur. 
Two bills are a reafon for difmifling with cofls. The bill was ac«> 
cordingiy difmifTed with cofls (2). 


(x) Qu» If this wai aot a hard cafe, and fc« 4 H^oti't Deer. 4. 
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Tr. 18 Geo. IIL A. D\ 1778. Scac. 

yyfe V. Duntze. [MS.] 

HIS was a bill for vicarial tithcst to which modufea were fet 
up for four farms. Kenyan ohje^cd to the manner of laying 
the modus for wantof firft ilating, that *^ there is a certain ancient 
farm confiding of fo and lb/' in oftler to apprize the plaintiff of 
what the claim preclfcly extended to. The anfwer only flated, 
that the defendant is owner of an ejlate called H, and fo on. 

Macdonald for the defendant fald, that the certainty was fupplicd 
by the plaintiflf's billy which Dated, that thefe four eflates conGfted 
of 200 acres, and the defendant admits himfelf to be ow.ncr of the(e 
dilates with the qualification. 

Heath Serjt. S. S. infifted, that it was not ncceffary to lay it more 
certainly, becaufe it need not be proved : it would have beeo good 
if laid, " more or lefs;" if fo, it is certain enough. It iinot 
necefTary to (late the number of acres in particular. 

Kenyon in reply faid, it was convenient that certainty fhouldbe 
attained/ becaufe as it is to deprive the vicar of a quantity of tithe, 
it diould be known what ihat quantity is. Nor is it certain taking 
the bill and anfwer together ; becaufe here are feveral modufes,and 
it is neceffary to know to how much each particular modus applies. 
As to the park, it is always dated ^o be an ancient park. The 
word immemorial is applicable in th^nfwer to the payment odIjt, 
and not to the land. He cited Burtvell v. Coatcsy Bunb, 129. aod 
Jufra 646. as in point. 

Lord C. B. The ufe of dating the number of acres is to afcertain 
the land : if it is afcertained by another means, the end is anfwered 
The quedion is, whether that is here done ? It is not fo uncertain 
as the cafe in Buniujy^ for there only a farm was mentioned without 
a name. I therefore doubt upon it. 

The other Barons thought that the name did not give fufficient 
certainty, and tltat it was not fupplied by the bill. 

Thecaufc dood over with leave to amend. — Note, Kenyon thoaglit 
it a very critical objeflion, and Heath found two or three autlioritiet 
againd it the next day, but the merits being againft him, they 
iverenot mentioned. 
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Tr. i8Geo,Iir. A. D, 1778. Scac. 

Philips V. Prylherkk and others. [MS.] 

T ORD C. B. delivered the opinion of the court. — Thii was a bill 
brought for an account of tithes by the lefTee of the bifhop of 
Lincoln the reftor of Lanlley^ other wife Lanllney^ and the chapel ry 
of 4$*/. Michael in Rofcomey in the county of Caermarthen^ againft the 
defendant Gwynne the owner and others, who are the occupiers. 
The occupiers at firft were the only defendants, and they iet up 
a modus of4l. in lieu of tithes ; but it appearing that the perfons 
tQ pay the modus were not fpecified, and alfo that the tithes them* 
felves had a£luatly been colle£)ed by the landlord, the court thought 
fit to require that the owner fhould be made a party in order to 
enable her to make a fuller defence. It was cfone accordingly ^ but 
(he being an infant, and her firil anfwer alleging only a modus 
(imilar to that fet up by the occupiers, leave was given to amend {a) - 
her anfwer, by Hating her defence fo as to correfpond Wtter with 
the fa£b in proof. In her amended anfwer (he alleged that *^ (he is 
ieifed in feeof certain lands cal led F^^r^C/^/} C(9//»jrfituated partly within 
the chapelry of St, Michael Rofcorney and partly in the p^rifhcs of 
Berojha and Llanvlllangen Yen out of the faid chapelry, and of three 
tenements within the faid chapelry ; and that (he and all thofe whofe 
eftate (he hath in the faid three tenements and in fo much of the faid ' 
foreft as lies within the faid chapelry, hath and have from time imme- 
morial paid to the re£lor of the faid re£lory and chapelry for the time 
being 4 1. yearly, as a pen(ion or payment in fatisfa£lion of all tithes 
arifing or renewing upon the (aid tliree tenements, and fo much of 
the faid fored as was fituated within the faid chapelry ; and that (he^ 
and all thofe whofe eftate (he hath, &c. hath and have from lime 
immemorial -been ufed to have, and ought to have in refpe£l of the 
faid pen(ionor payment fo paid, the tithe or tenth part of all corn, 
grain, hay, and other tithable matters arifing upon the faid three 
tenements, and fo much of the faid foreft as lay within the faid 
chapelry." It was objefled to this prefcription, that no la/ perfon 
can prefcribe for tithes arifing upon his own eftate ; for that if any - 
agreement were made betwefsn. redor and land-owner, that a 


(«} The court of Exchequer have fince rcfufed to do thit ; 
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1778. S^^^^ ^^^ ^^ ^^ annual payment Qiould be made^to him, and tliatthe 
.^, tithe (hoiild for ever after belong to the land-owner, th^ land would 

theieby become difcharged of the tithe, and the tithe would from that 
time ceafe to exift. In fupport of the prefcription was cited the 
Supra 203. cafe oi Piggot V. Sympfon in the 42 Eltz, Cro. £L 763. ffom which 
cafe this prefcription was faid to have been tranfcribed. To thii 
it was anfwered, that Piggot v. Sympfon diifered materially from 
the prefent cafe, for in that the lord prefcribed for tithe as appirte- 
!pant to his manor, arifmg upon the landsof othen ; here, the defends 
ant prefcrtbes for tithes arifmg upon her own lands. But as to thii, 
the reafoning in Piggot v. Sympfm is obfervabley viz. "for 
when the lord hath ufed from time whereof, &c. to pay thit 
fom, &c. and in refped thereof to have all the tithe within bit 
manor, it (hall be intended that at the beginning the lord bad all in Us 
iands^ and then might* prefcribe to pay a fura in difcharge of all the 
tithes, and when he gavp the tenancies to hold of him, and always 
^fter to have the tithe of thofe lands, it is a very reafonable pre* 
fcription, for now he hath no more than what he had before,/0ritf 
f>ad ihfm before by retainer^ and now he takes the tithes themfehts*^ 
Hence it appears* that two fpecies of prefcriptive rights were 
allowed by the court, ift, To retain the tithes fo long as the land 
remained in the original owner. 2d, To receive them after tbo 
lands were granted out. The tithes therefore are throughout con- 
fidered as exiflin<» always diflin^l from the land, infomuch too . 
that it is there faid, that the lord might fue for them in the fpiritual 
court. Nor was this cafe of Piggot v. Sympfon the firft decilion 
Stpra too. upon this point : it had before been defermined in Piggot v. Hearn^ 
Cro, Eliz, 599. the reafon on which the court had gone in that 
cafe is here flated. This of Piggot v. Heam is a|fo cited at the 
end of the Bijhop of PFincheffer' s cafe^ 2 C(7. 45 a. where Sir £. Grf* 
fays, that two pomts were refolred therein, i. That in fuch fpc- 
cial cafe, a lay perfon^ owner of the faid manor, (hall fue for the 
tithes upon 'all the fpeclal matter ^forefaid in the fpiritual court, for 
it (hall be intended at the beginning, the lord was feifed of the 
whole manor before the tenancies were derived thereout, and 
then by compofition, or other lawful meaiis, the lord (hould have all 
the tithes within the manor foi^the faid penfiop paid .to the parfon \ 
and the law imendeth that at the beginning it yas for -the main- 
tenance of divine fervice, \$ pro bono ecclefia^ the reafon of which 
intendment is the continual ufage a tempore cujusy &c. ?. That ppon 
'this fpecial matter alleged, a man may have tithes as appurtenant 
(o a manor i for he prfsfcii(>;s by a fue cfate in the manor^ and 

therefore 
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fherefore cannot have them in groFs. But it is there faid to have 1778,' 
been adjuciged in PFinchcomys caje^ 35 £*//z. Cro. EL 293. that a ■ 
man cannot preCcribe generally in him and all thofe, &c. to have 
any tithes appertaining to the fame, for without fuch fpecial matter 
(hewed, tubes, which are fpiritual things and Awt jure divino^ cannot 
be appurtenant to a manor or any other temporal inheritance. In 
P'tggot V. Sjmpjon the tithes mud have been conGdered as exifting 
always diilinft from the land \ if in his oWn hands, the lord might 
retain them ; if in the hands of grantees, he might take them. Nor 
do I fee any reafon why they may not be prefcribed for in the fame 
ssanner as appurtenant to land, as well as appurtenant to a manor, 
the tithes themfelves being confiantly preferved by virtue of the 
fuppofed original agreement, 

UpcAi this ground it appears to me that the prefer! ption may be 
good in law \ and as fome evidence has been given to fupport it 
in fa6l, much of the payment of the penfion, fome of the collediun 
of tithes by the land-owner, an iflue ought to be dire£led to try it. 
And if it (hould be found by the jury, that the penHon is payable in 
difcharge of tithes, but they fhould find againft the fecond branch 
of the prefcription, vlz^ that the land- owner has a right to take the 
tithes, then fuch finding may be indorfed upon t\it pojiea. 

Iflues were accordingly direiSed. 

** Firft, whether (he, the faid Elizabeth Gwynn^ and all thofe 
wbofe eflate (he hath in the three feveral tenements or farms in the 
pleadings of tliis caufe mentioned, called by the feveral names re- 
fpeftively oi Breehva^ Llyflin^ and Maes y Gr&ve^ fituate, lying, 
and being within the chapelry of St, Michael in Rojcomey in the 
county of Caermarthen^ and in fuch part of a certain ancient capital 
tenement and demefne lands called Forejl^ as lieth within the faid 
chapelry, hath and have, from time whereof the memory of man is 
not to the contrary, paid to the re£lor of the faid re^Vory of 
LlanlUy^' olherwifc Llanlloney^ and the chapelry of St. Michael in 
R§fcorney aforefaid, for the time being, the fum of four pounds 
yearly, as a pen(ion or payment in fatisfadion of all tithes arifing 
Of iocreafing upon the faid three tenements or farms, and upon fo 
much of the (aid forefl demefne lands a3 is (iiuate within the faid 
chapelry/' 

«* Secondly, whether (he the faid Elizabeth Gwynn^ and all thofe 
who(e eftate (he hath in the faid three feveral tenements or farms, 
and 10 the faid part of the faid foreft demefne lands, hath and have* 
from the time wbeieof the memory of man is not to the con- 
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1778. *>^nr, been ufcd to have, znd ought to have, in refpcA of the faij 
— penfion or payment fo paid to the faid rcQor for the tiuic being, 

the tithes or tenth part of all corn, grain, hay, and other tithable 
matters arifing on the faid three tenements or farms, and on fo 
much of the faid fore (I demefne lands as are (ituate within the (aid 
chapelry." 

The defendant Gxvynti to be plaintiff at law ; the iflues to be 
^ritd by a fpecial jury ; and the judge to indorfe, &c. &c. 

The faid ifTues were accordingly tried, and the juron foqndfor 
the plaintiff at law. 

The court, on the 5th of July 1779, ordered the bill tobedif. 
mi (Ted with cods at law only; the plaintiff in equity todedofi 
thereout the arrears of the pcnGon of four pounds a year. 


M. 19 Geo. III. A. D. 1778. In Cane, 

Dtvie V. Lord BmvttlGiu and others. 

^T^HE plaintiff was vicar of the chwrcho^ St anground mxhFarctt 
ill the county of Huntingdon^ (into which he was induSed in 
JuU 1766), and the defendant lord DrcwnJoiv was impropriate rcflor 
pf the fame church. The reftory impropriate of the fame church, 
was formeily part of the poffcffuin of the abbey of Thcrnej^ and by 
endowment of 11 April 1402 the abbot and convent of the faid 
abbey granted to the vicar of the faid church, all tithes, tenths, ob- 
IcStions, and offerings whatfoever belonging to the fdid churcb, 
except the tiihc of corn, hay, wool, lambs, and calves. At the 
time of the diflolution of the faid abbey, the vicar, by virtue of a 
further enc^owtnent by the faid abbot and convent (fuppofed fa have 
been made 22 H. 6.) was endowed with, and enjoyed a portioAof 
one third of tithe-corn, arifing within the limits or hamlet of /tfrr//, 
which is a fcparate vill, but parcel of the faid parifli of Stangrouni* 
Sir fVdlter MiUmay knight, chanccllour of the Exchequer (to 
whom queen Elizabeth had then lately granted the impropriate 
reflpry of Stanground) by indenture, dated 24th O^ober 30 Elit* 
granted to the -.nafler, fellows, and fcholars oi Emanuel College \n 
Cambridge (which fir IValter had founded, and to which he gave the 
advowfon of the faid vicarage), and their fucccflbrs for ever, in 

* • • • 

truft for the vicar of the faid pariQi, amongft 9ther things, " all the 
tithes of wool, lamb, and calf, arifing within the parifhes, towns, 
and hamlets of Stanground and Farat^ (except the titbps of woel, 

lamb, 


I 
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Iamb, and calf, arifing from the demefne lands and tenements of .--g 
the manor of Stanground^ then in the occupation of Henry Parlinfon^ , 

or his aflTigns); and after taking notice that the ricar then had only 
one third part of the tithe-corn in Farcet (the other two thirds 
thereof belonging to him the faid fir Walter Mildmay^ as impropri- 
ator) •he granted to the faid mafter, fellows, and fcholars, one fourth 
of his two third parts of the faid tithe-corn; fo that the faid 
vicar Ihould thenceforth have and enjoy one full moiety of all 
the tithe-corn arifing in the faid hamlet of Farcet. By a furtlier 
indenture, dated \\\\i April 31 Elix. the faid {\x Walter Mlldmay 
conveyed to the mafter, fellows, and fcholars of the faid college, 
and their fucceflbrs, in trufl for the faid vicar, the other moiety of 
the tithes of corn in Farcet. 

By virtue of thefe feveral endowments and grants, the plaintiff, 
as vicar of the faid church, claimed, i. The tithe of corn, and all 
other tithes (except hay) throughout the hamlet o{ Farcet. 2. The 
tithe of wool, lambs, and calves, and all other the fmall tithes ' 
throughout the vill or townfhip oS. Stanground (except the tithe of 
wool, lamb, and calf of the manor farm or demefne of Stan^ 
ground^ called the Burifled^ formerly occupied by Henry Parkinfoa 
and his afligns). 

Farcet^ though united as a parifh with Stanground under one 
church, is, in all other reipeds, diftinfl from it, both as a manor 
and a townfhip. The town (which has a chapel of eaie) is fituate 
at the diftance of upwards of a mile from that of Stanground^ has a 
feparate parifh, and civil officers ; and the manor is, in all refpe6)s, 
diftin£l from and independent of that of Stanground. The parifh 
borders upon, and a large proportion of the lands belonging to the 
two townfhips extend into the great level of the fens called Bed* 
ford Levels which, till the improvements thereof, by drainage and 
indofure in the reign of Car. i . & 2. lay in a fiate of inundation, 
during the greater part of the year, and wholly unprodudive (except 
a fpecies of coarfe grafs and hay upon fome particular fpots) but 
in confequence of the drainage, See. became, and has fince con- 
t^nued fit for culture, and produced corn, and other tithable matters. 
Within the parifh of Stanground^ and adjacent to the townfhip and 
common field lands of Farcet^ lies a large tra£l of fen land, dif^ 
tinguifhed and bounded as after- mentioned, and containing,^ by efli- 
mation, 3,360 acres, or thereabouts, anciently and flill known by 
^he denomination of ** Farcet Fen^* and reputed to be parcel of 
f he manor aod faamlei ai Farcet. The remainder of tbe fen Undi 

"within 
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177^* 'witbiQ the pirifli lie within, and have been always coo&dered ai 
— "— "^ parcel of| the town (hip of Stanground. 

The tizBi called Far at Fen is bounded as foiiow, viz. Towardi 
the north»we{l» by the common lands, in the vili of Farcet^ from 
which it is divided by a river, called Farcet Water, Towards the 
north, by lands in Stanground^ called Horfey Grounds. Towards the 
north-eaft, by lands in IVhittkJ^^ called fVhiitkfey King*s Delf^ from 
which it is divided by a dyke, called Hockey or Oakey Dyke. To- 
wards the fouth-eaft, by fen lands in Ramfey^ called MiddUmrt^ 
from whence it is divided by a dyke, called Small Dyke. Towardi 
. the fouth, by the lake of water, called Whittlejey Meer ; and to the 
fouth-well, upon lands in Yaxley^ from which it is divided by. a dyke 
or dream, called Conquefl Load. 

Anciently, and long before the general drainage of the fens took 
place, certain parcels of land had been fenced off from the nefidue 
of Farcet Fen^ and hc;ld in feverahy for the purpofe of mowing 
hay ; the remainder (when not covered with water) asalfo thein- 
clofed parcels after having been mowed, were ufed as an opeo 
common. The largefi of the meadows thus inclofed, which lay 00 
the north-eaft fide next Oakley Dyke^ ^nd contained 500 acres, was 
(and is fiiil) called Farcet King* s Deify and eight roods^ and waifttb* 
(divided into fmall parcels (containing about four acres a-pkce) 
called Z)9/rx, which were allotted to, and held in feverahy by fundry 
inhabitants of Stanground and Farcet^ (probably) in refpeQ of their 
rights of common in the fen. Another of the faid meadows, 
lying on the north- weft fide, and containing about thirty acres, was 
(and is ftiil) called Milhy. Another of the faid meadows, lyiogon 
the fame fide, and adjacent to the laft, containing about forty acreSi 
was (and is flill) called tiew Mead. Sundry other fmall parcelsi 
inclofed in like manner, lying on the fame fide, were (and are bow) 
called by the name of the Pingles. At the fouthern extremiij of 
the fen adjoining to tVhittleJey Meer^ a cottage csXit^ BeaUiCa^ 
was anciently built, and ten acres of land were .inclofed to aod 
have ever fince been held in feverahy with it. 

The abbot of Thomey^ to whom both the manon of Stangnfff^ 

^ and Farcet belonged, held in feverahy (at the time of the diSblo- 

tion) another inclofed parcel, containing about 140 acres, (lyiog 

CD the fouth- weft fide of the fen next Conquefi Load) callfd O* 

qufji Clofiy extending from Fowle Lake in IVhittleJey Meer toFarai 

Water. The remainder of the fen was, till the period aftcf- 

mentioned^an open common^into which the tenants and inhabitaiHs 

in 
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.in fiinclfy neighbouring and fome dillant majors (which belonged to 
the farae abbey) had a right, by cuftom, of turning their commonabie 
cattle, making a yearly acknowledgement for the fame to the lords 
of the manor of Farcet* 

In ID EUz. the faid fir JVaUer Mildmay^ to whom the manor of 
Farcet had been then granted in fee (and who was then Icffee of the 
crown for fi^ty years of the manor oi StangrouncI) came to an agree- 
ment with the commoners in the faid fens, whereby he gave up his 
right^of common and herbage therein, in confideration of being 
permitted to inclofe and hold in fevcralty to him and his hcin 400 
acres of the faid fen adjoining to the faid parcel (formerly inclofed 
bjr the abbot) called Conqueji Chfe^ and fuch 400 acres were in con- 
feqtience of fuch agreement inclofed, and have been ever fince held 
in leveralty with and as parcel pf the manor of Farcet, 

The remainder of the fen la; open wafte, till the drainage of the 
feos took place in the reign of Charles the Firft. By the terms of 
their undertaking, the adventurers for the drainage were to have 
95,000 acres (being the proportion of one third of the whole level) 
Set out to them from all the lands common and feveral within the 
level, and the fame were allotted to them accordingly by a law of 
iewers, (fince called the Saint lve*s Law)^ made oh 12 OSioher 
30th Car. I. whereby 940 acres, further part of the then common 
fen of Farcet^ fituate on the fouthern fide next JVhittleJey Meer and 
jR«m^fen,and 162 acres out oi Conqueji Cloje and lands, and three 
acres, one rood, ten perches, out of the lands belonging to Beaia Cote^ 
were fet out, and afterwards inclofed, and held in feveralty, as the 
full proportion of the adventurers of the whole of Farcet Fen^ in* 
eluding the faid meadows of King^i Delf^ Milbyy New Mead^ and the 
PingUs^ out of which no allotments were taken. 

In the year 1682, the remainder of the faid fen, which contained 
1,300 acres, was, by virtue of Aatute 15 Car. 2. c. 17. intituled, 
^ An a£l for fettling the drainage of the great level of the fens called 
Bidf$rd Lntelf*^ divided and allotted to the feveral perfons having 
right of foil and common therein, in proportion to fuch their re- 
^dive rights, and afterwards iturlofed and held in feveralty by 
tliera ; and thirty-five acres were on that occafion alK>tted to fFiUiam 
^numlffw cfq. as lord of the manor of Farcit^ ai?d (as fuch) 
owner of the foil of the (aid fen, in lieu of his feignory. 

Soon after the commencement of the drainage, when a profpe6l 
opened of the fen lands becoming produdive, the right of tithes 
^herein became an objcf) of attjcption anddifpute, and the inclofed 

I fen 
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1778. fen lands in StangroundmnA Farcet^ then held in feveralty, being 
" firft improved and rendered capaMe of yielding tithablc maitcn, the 

x'lcar of Sfangrowjdf Tome time before the year 1640, aOertedbis 
claim to fuch tithes of thofc lands^ as by his endowments and grants 
be was entitled to. The then impropriator, Mildmay carl of IVifi* 
moreJandy at firft refifted the vicar's demand ; but after a fait com* 
nicnced by the vicar in the ecclefiaftical court, entered intoacom- 
protnife, and by agreement, made in the year 1640, confented to 
altow him twenty-five pounds a year in lieu of and as a coopo- 
fition for the tithes of the faid inclofcd fen-grounds, which payment 
Iiaihbeen continued to be made by the fucceeding impropriatonto 
the fuccefTive vicars, from that time down to Lady^daj xrvu 
Sundry difputcs afterwards arofc refpefling the tithes of the 940 
acres, allotted to the adventurers, and the 1,300 acres, allotted ta 
the commoners, as well between the impropriator and the ownen, 
as between x\tt impropriator and the vicar of Stangriwid^ and fcveni 
fuits were commenced, and fome of them brotight to trial in confe- 
quence thereof; but before any final dccifton of the right took 
place, thefe difputes alfo terminated tn the year 1688, in aeon- 
promife between the impropriator and vicar, the former confeming 
to accept, and the latter to grant, a leafe of fuch tithes in the faid 
lands as the vicar was entitled to, at the rent of fifty pounds ayeari 
which hath been continued to be regularly paid under that and fub- 
fequent teafes by the fucceeding impropriators, and accepted by the 
fuccefTive vicars from thence to Lady-day 1773. 

The firfl leafe bears date 30 May 1688, and was granted bf 
'Jojhua Ratcflfft then vicar, to ffWtam Brownl9W efq. then impro- 
priator, for the term of five years ; a further leafe, dated 26tb M^ 
* 1691, on tl^e fame terms, was granted hy SamMcl Doughty <kii% 

then vicar, to the faid Ullliam Brownkw^ for the term of fite 
years ; and a third leafe, bearing date 26th May 175 1, was granted 
by fPWam fniuhead clerk, then vicar, to fir John Brnunkm 
bart. lord vifcount Tyrconnel^ tlien impropriator, for fifteen 
years. 

The payments of twenty-five pounds, and fifty poundsa year, 
bearing no reafonable proportion to the value of the tithes io lico 
whereof they were paid, and the plainrifF conceiving himfelfjuflly 
entitled to receive thofe tithes in kind, or a fair conapofition fot 
the value thereof, gave due notice to the defendant, that he would 
not accept the payments in queftion after Lady^day 1773$ l^*** 
would thenceforward take the tithes in kind, and the defen- 
dant 
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dint lord Browftlow difputing h'ls title to, and withholding the 1778. 
{Mynient of fuch tithes, the plaintiflT, on 7.i{i January 1774, fikd , 

his bill in the court of Chancery againft che faid lord Br^umhw^ 
and againfi Tkomat Mewburn^ GtQrgc Richardfin^ Scndtrjon hknrey^ 
tVilliam BlachjoelU *Ralph Sfeechky the )'ounger, David Biwhr^ 
y^mes ArnMy and John Kin^^h^ (occupiers of lands and tithes in 
Farcet Fertf and of inclofed fen lands in S/angroundf as tenants to 
the faid lord Brotanlnv)^ and againft fyHIiam Chafmaa^ Rakiri 
Johnfon^ and Daniel Plummer^ (other occtipters of land in F4ircei 
f>/r, at tenants to fir Samfon Gideon)^ and agatnft the raafter, fel- 
lows, and fchoiars of Emanuel C§Uege^ Cambridge^ ftating (amongft 
other tbiogs) that by virtue of the faid feveral endowments and 
grants, or by virtue of fomc prefcription from time immemorial, 
QX fome ufage, the plaintiff, as vicar of the faid church, was en- 
tided to all and Angular the tithes of wool, lambs, calves, corn, 
grain, and hay (except the tithes of hay of the meadows of 
Kin£s Delf^ Milby^ and New Mead) arifing within che faid 
village, town, and hamlet of Farcet^ and to all tithes of wool 
and lambs (except the tithes of wool and lambs of the Bure^ 
fiii or manor- houfe) througliout the hamlet of Stangrsund^ aal 
CO Eafler dues and offerings and the tithes of wood and reed, and 
all other fmall and vicarial tithes whatfoever, arifing within the 
(aid parifh of Stanground^ and the feveral manors, villages,. and 
hamlets of Stanground and Farcet aforefaid, and the tithable places 
thereof; and charging, that the faid itknAdSii Thomas Mewbum^ 
and the other defendants the occupiers, had, from and Cnce Ljufy* 
day 1773, leverally bolden and occupied fundry lands in the feveral 
parts of Farcet Fen^ and in the fen lands and inclofed grounds of 
Stanground therein fpectficd, and bad taken all the tithes thereof 
and of other lands tlierein mentioned, which were of right payable 
and belociged lo the plaintiff, and refufed to pay or account to him 
for the fame ; and that the defendant, lord Brownlow^ as lay re6lor 
or. impropriator of tlie faid church, difputed the plaintiff's title to 
the faid tithes ; and that the faid mafler, fellows, and fcliolars re- 
fufed to join with the plaintiff in the faid fuit, or to affifi him ii\ 
the recovery of the faid tithes ; and therefore praying chat the faid 
defendants, the occupiers, might account with and make fatisfac- 
fion to the plaintiff for the fingle value of all and every the 
(aid tithes (b by them withhiild or fubtra£ied ; and that the plain- 
tiff's right and title, as vicar of the faid church, to the faid titheir, 

mi^ht 
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R might be effablifhecl agatnfl all claims and detnancb of (he dcfen^ 
^ ^ ^ dant lord Brownlow^ as lay rcAor and impropriator thereof) ami 
that the fatd defendants the madefy fellows, and fcholare might 
be decreed to ad as truftees for the plaintiff's benefit, and for ge^ , 
neral relief. 

The defendant, lord Broxmlaw^ on i8th June 1774, put in 1 
' plea in bar to the difcovery and account fought by the bill« that be 
i«ras impropriator of the redory of the faid church, and thereferi 
not bound to make fuch difcovcr)'. 

The faid defendant at the fame time put in bis 'anfwer to 
the remainder of the bill, and thereby infifted, that the plaiatii' 
bad no title againfi him, as impropriator, to any tithet 
arifing within the faid parilh, over and befides fuch ai the 
plaintiff bad then before taken and enjoyed, and not admitting^ 
but on the contrary difputtng, the plaintiff's title (and referring 
to htmfelf fuch right as he (hould be able to' make out as impio* 
priator againft the plaintiff) as vicar, to fuch tithes, as he had 
fince his inflitution and induQion taken without difpute or con* 

troverfy. 

The faid defendant, Ttomas Newburriy and the other defendants 
the occupiers, put in fimilar pleas in bar to the difcovery prayed 
by the bill, and filed anfwers to the remainder of the bill 8th Jiif 

1774.* 

The faid pleas were argued before the Lord Chancellouf, I9(b 

Decemltr 17749 and over-ruled, and the plaintiff having taken ex^ 

ceptions to the faid anfwers, and afterwards amended his bill, the 

faid defendants were ordered to anfwer the exceptions and amend* 

ments together. 

The faid defendants accordingly, in Hilar f yzc2tX\on 1776, pot 

in their further anfwers to the original and amended bill, and tb0 

anfwer of the defendant lord Browrtkw being again excepted to 

and reported infuHicient, the faid defendanti 6th ilfsrr^^ i777iP^ 

in a further anfwer to the faid amended bill. 

The faid defendant by his faid anfwer difputcd the exifienceand 
Validity as well of the ancient endowments, as of the grants of Cf 
ff^illium Mildmay^ and put the plaintiff to the proof of bis title 
againft the faid defendant lord Brownlow^ as impropriator, not 
only to the tithes really in difpute, but to all -the tithes belonging 
or which had uninterruptedly been enjoyed as parcel of the vp 
carage« 

Tht 
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The defendants, the occupiers, by their further anfwer difcovered 1778. 
be lands in their refpedlive tenures, and rendered an account of ■*■ 

be citlies arifen therefrom fince Lady-day 1773. 

The mafter, fellows, and icholars of Emanuel College put in their 
nfwer, dating the grants of fir ffal/er Mildmay^ and fubmitting to 
iroduce them in fupport of the plaintiff's title. 

The plaintiff -having replied to the anfwers, and entered into 
iroofs in fupport of his claims, the caufe came on to be heard in 
llicbaelmas tctm 1778, before the Lord Chancellour, andthede^ 
mdant lord 3rnunlc/w then (as he had done before by his anfwers) 
tt up his tifle as impropriator to all the tithes of the redoryy 
rhich could not be proved to have been legally granted or takeo 
torn it, and refufed to admit that the plaintiff was entitled to any 
iches whatfoever, but infilled on putting in iflue the whole of hit 
laims as well under the ancient endowments as under the grants ; 
irhereupon the court* on 5th Decemher 1778, decreed, that the 
anies liould proceed to a trial at law, at the aflizes to be bolden 
3r the county of Huntingdon^ by a fpecial jury, on feveral ifliies, 
irhich (as afterwards fettled by the Mafter) wece as follows, vhx 

1. Whether the plaintiff, as vicar of the parifli of Sianground 
urn Farcetf was entitled by endowment, prefcription, grant, or 
therwife, to all other tithes, except the tithes of com, grain,- hay, 
irool. Iambs, and calves, growing, renewing, or accruing in, upon^ 
T out of the lands in the faid parilh, which had been in the oc- 
upation of the defendants to the bill refpe£lively, fince La^-dof 

773- 

2. Whether the plaintiff, a^s vicar as aforefaid, or the maSer, 

ellows, and fcholars of Emanuel College^ in truft for him, was or 
rere entitled by endowment, prefcription, grant, or otherwife, to 
he tithes of wool, lambs, and calves, growing, renewing, or ac- 
ruing, in, upon, or out of the lands which had been in the occu- 
ation of the feveral other defendants refpcflively at any time fince 
W/-</flry 1773. 

3. Whether the lands called King*s Deify Eight Roods^ Conquefi 
\ands^ New Meadow^ Milby^ the PingUs Berkleys^ or the Adventurers 
Mtufsy and Farcet Common /v/i, out of which the plaintiff by his 
ill fought tithes, lay within the common of Farcet. 

4. Whether the plaintiff, as vicar as aforefaid, or the faid mafler^ 
si ows, and fcholars, in truft for him, was or were entitled by en- 
owment, prefcription, grant, or otherwife, to the tithes of corn 
nd graini growin j, rtne wing, or siccruing, in, upon, or out of the 

lands 
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1778. lands in the occupation of the other cJefenilaQts to the faidUi 
- refpeftively in the hamlet of Farcet^ 

5. Whether the plaintiff, as vicar as aforelaid, was eiMitled b^ 
endowment, prefcription, grant, or otherwife, to one tbt^d part of 
the tiihes mentioned in the lad ifltie. 

6. Whether the mafter, fellows, apd fcholars of Enuutufl GJIqe^ 
Cambridge^ were entitled by endowment, prefcriptbn, grant or 
otherwife, to two third parts of the fame tithes^ 

The faid iflues came on to be tried on 29th July 17E0 at tk 
alTizes at Huntingdon before Mr. Juftice fFilUs and a full ^xcial 
jur)*, five of whom had taken a previous view (fjnder the rule of 
the court of King's Bench) of the lands in queflion, and afieri 
trial, which lafted iwo entire days, the jury returned the folIowiB| 
verdi£U on the feveral iflues, viz* 

On the firft iflue for the plaintiff generally. 

On tlie fecond iffue for the plaintiff, (except as to the lands calM 
Bcrryfiead Farm*) 

On the third iffue for the plaintiff, (except fixty doles, part of 
(he lands called King^s Delff which the jury found -to be witbift 
lAkth^vtAti oi Stanground.) . 

On the fourth, fifth, and fixth iffues for the plaintiff gcncrallyr 

In Michaelmas term 178c, the defendants applied to the coort 
of Chancery that the above verdift might be fet afide, as contrary 
to law and alfo to evidence, and that a new trial *might be had o( 
the iffues ; and the matter of the faid motion being argued on levfcnl 
days, and for the laft time on 5th March \^il^ flood over for 
judgement ; and or\ aSih May 1782, the Lord ChanccJlour rejcflrf 
the application, and refured to make an order for i^new trial of 
the faid iffues, or any of them. ~ 

From this decifion the defendants appealed to the Hoofe o( 
I^rds, upon the following grounds : 

The verdifl is contrary to the truth and juRice oJF the cafe ia 
many material parts, and, as to fome of them, founded upon tbc 
inifdireflion of the judge in matters of law. 

I. With rcfpcfl to the reipoiidcnt's right to the tithe of com, k 
appears on his own fliewlng, by his title under the lafl of fir JJ^i&f 
MiIJmay*s grants, that his right was to tithe-corn, in the hamlet of 
Farcct^ with an exception (and that too very extenfive) ; but tbc 
jury have found his right to tithe-corn in that hamler, without 
any exception wbaifocver. 

-Thi 
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ttW irtjuftlce of the verdict in this material p:rt of xk9 cafe is. 1778. 
Jo apparent, that the vic<jr now (for ihe firil time) rcTorts to the •^^t — ^ 
extraordinary expedient of attempting to maintain, thjit the except 
tJUu) ought to he expunged inn ofiiis own title docd, as l>cing \n^ 
ibrted by millabe of the drawer. This ncVcr wa3 fhonght of t^Il 
ncav aoo years after the date (if the deed, and c»nnot he worthy o^ 
an anfwer, after ilie admillion of the exccptimon th^ words of 
it, bpth by the college and the vicar, iccordcd in their dnfvlTtx Ih 
Qhandcry «n 1685, which wire read at- the trlai ^ and the only 
gucAidn ifaen wa.s a$ to thr (jyi^aHtity of lands curupri^od in tiio 
#jiceptk>ii« 

a. Thejuty have fdUnd, that all riielandc in the third ilTu?, ex- 
ccpr (ixty dolci of King's Dflfh^ lie in ihc hamlet of Farcify arid 
luve found, on other ilfues, that the vicar i^ entitled to tithes of 
Wrt^ throughout the hamlet of Ftirc^l ; fo that as the^ verdi^l now 
fl#indi» the vicar is found to have a ri^ht to tithe-corn over atl the 
lands in the third iffuc, except the fixty doiel \n l{ie Kiffj^^s [>tlph\ 
%irhereas it was not provedi that all liiofe Ijnds are in the hamlirt of 
EmrcH\ and ^ Sf/tngroum/ \$ the mother chitrchf the prefumpticip iu 
that lands in that parifli are not within (he cha]}ciry or h^mlct, unlcfs 
proved To. But the judge not only admitted modem evidence to 
prove l^ds to lie in the hamlet, which by the trqe a>n(truflion of 
the (latutcs 15 Gar, 2. f. 17. /. 6. 52. ar.id 17 Geo. a. f.37. ought 
not to have been admited, bxU alio allowed various papers not Hgned 
by aiiy perfon, as evidence^ though the fame was 4>ppored by the 
appellant's CGUnfci. AimI with rer|)c61 to Fat-cet Fen^ it appeared by 
the recital in tlie l<fft of the vicar's Ifrafes that only part of it lies in 
the hamlet of Farcet^ and yet the jury have found the whole to lie 
there, and have fliereby reje£lcd that patt oT the recital, notwith^r 
flanding other parts of tluc recital were ruled by the judge to be 
decifive, as to other matters again ft the appellant* Aud it was 
cleatly proved by the crown receiver's accounts, arid by royal grants 
otSUui^round manor, and alfo hy old dcpofitions, that Farcet Fen 
ivaspartof the demefacs of the xn^kuor of Sfaajftoan/i, and yielded 
fome profit, even before the drainage, to the ijrd; oi' that manor^ 
notwithftafidiiig it vn^ fubjefl to right of common ; ai>d: therefore 
fuch part of it as lies in the hyunltt of Farcct^ is within the excep- 
lion iQ fir Walter MUdmaf% lall grant \ and by the common law the' 
maAer and commons of every manor, whether they alTord profits to 
ibelotd^or not^ are^p^Hrt of his demefacs; but the judge was of a 
contrary opinion, and declared to the jury, that Fared Fen was ugt 
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1778. P^rf of the demerges, becaufe not rcfervcd (as he faid) for the bid's 
*-' ■■ ufe ; Which was a mifdifc&ion in poiiit of law, and aifo in matter of 

htX ; and Hot only Fdtcft />;/, but (bch other lands iii this iOoe, 
except the oU Conquf/l Chfe and fome of the eight roods, and foAe 
few other fmalt pieces, which were proved to be in the manor of 
Farcet^ appeared by evidence of enjoyment, and ads of ownerihipf 
by tiie lords of Sfangfyund^ atid by reputations, and olberwifei eithei* 
to be part of the demefne lahds of Stafigroundot elfe to be part of the * 
other tdnds in the exception; and therefore as to all thefexU' 
terdi8, as found, without any exception, is tihjuft, eVeh fuppofiogthe 
right to the tithe-corn in quellion was now open to litigation. Baf 

3. Tl;e right to tithe-corn in mod of the lands, in the third ifliiei 
has been often contened, andfometimes decided by t^difi in bvotir 
of the refior, and at other times ended in nonfuit of the coHe^; 
which nonfuits by old depofitions and otherwife appear to have been 
on the merits, without a fingfe infljnce,' till now, of any foif 
wherein the reflbr failed, or wherein the vicar or college, or any 
other oppofing the rcflor, e^er fuccecded. 

The re^lors have ever fince enjoyed the corn-titlie of thefe lariii 
ivithoiit any demand hy the vicars; for as to part, they were dot 
mdudcd ill aiiy of the leafcs made by the vicars to rhieredorf; anJ 
as to tbofe lands, the tithes of which were includc<f ihereitr, the 
rcafcs are in fuch ferms as do not extend, nor could be meanedltf 
extend, to any but fma!1 trthes, as the vicar was entitled to. Anl 
as to the paynurnt of twenty-five pounds a year, that could not be 
ior the corn-tithes in li:igatit>n, becaufe it is admitted to havecom* 
nienced before, and xa have continued during all former litigations 
as well as ever flnce;- and beHdcs, it is too low for a compofitioa 
commencing any thing like fo late as 1640, for all- the tithes now 
chimed bv the vicar over fo extenfive tra6)s^of latid. And tber^ 
fore it is fubmitted, that^ tke claim of the refphndeAf, as to tithe' 
corn of any of tbofe hinds, is concluded and barred by former deter- 
ininatioti^i and conflant cnjnymeht under th^m. But, fuppofing 
the length of time not concluHve againft the refpondent, then by 
the fame rule it cannot be fo againft the appeHant ; confequentl}', 
thevifhdity of the grants' is Hill open to alt^^gal objeAioiis, and 
^tvcral fuch objections wefe hififtcdon at fhc 'trial', as proper to be 
aigDed, if tiie cafe was not conclnded;- but the judge wottMAOt 
rntcr in'o-anv coiifideration about them*. 

. 4.' Thar part* of the purifh, which lies fn' Camhridgejhirf^ ought t^ 
Kriivts tMccH eAcepfttl irrtht vesdi<Sl orv ail the iSues^ 

^ ft 
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fi^catffe the Only written evidence on tlie BiR iflue Was not an 1778. 
originali but an entry of the fubflance or ijiiport of an endowment^ ■ 
which made it neccflary, in fuppoii of the /icar's titleytp prove en- 
joyment under it, which he diJ^ by two or three living witnefies; 
wlu) had colleded fmati tithes. But all of them agreed that no 
tithes of any kind whatever liad been colIe£led or demanded by, or 4 

where due to the vicar for that part of the p^riflr which Hes in Cam^ 
hndgefl)he \ and both ftr l^alter MUdriiay\ grants are in fuch terms, 
asy by legal co^flruflion, do not extend out oT the county of Hun- 
tingdoni and the conftrdflion is confined by ufage ; and therefore 
the not excepting that part of the pariflr which lies in Cambridge^ 
/hire out of the verdiS on till the iflues; is manifeftly unjuft, by 
<;xtending the vicar's claims over large tra£ls of lands, of which 
there Was nO enjoyment .fince the creation of the vicarage in any of 
iht refpondents predeceffors. 

5. It appeared at the trial, by the teflimony .of living witnefles, 
and by tht old dcpofitions, that New Meadow is dHchargccl 
from all. tithes, in confideration of a tidhft-acre imnremonally en- 
joyed by the re£)o^sin lieu of the tithes thereof \ and as the locality 
of that meadow makes part of the third ilTue, and it is found to be 
in the hamlet of Fatcet^ therefore the fame and the dthe-acrc ought 
to have been excepted irf the verdi£l on all the ifTues. 

6. Tlic conflru6lion of the words ^^garbarum cujufcunque generis^* 
and ^* bladorum fxnique** m the exception of tithes in the endow- 
ment of 1402, was mifunderllood aft the trial. It was then and is* 
ilovr humbly in(?fted, that by the legal import of ihQ ya ori gar btci 
tithes of wood, as wcH as of corn and grain, are included, unlefs 
reflrained by ufage, or the context \ but in this cafe there was no 
tnflancc proved of payment of thhe-wood to any vicar; and the 
context, fo far from reftraihing the fenfe of the word, plainly (hew^ 
it was intended in the largell fenfe ; yet, as the verdl£t now Aands, 
the vicar is emitled to tithe-wood contrary to aYi cAabliflied prin** 
ciple of law, ^* that a vicar cantiot be entitled to any particular 
fytciti of tiflie, othcrwF fe tham by eildo\«.*mcnt of ]Vfercf?(5tion, and 
that all others by law btlftrTg to rhe reQor/** The refpondetu's 
hfM is to eRablifb his right as vicar againft the a^peltant the redoi', 
to all tithes claii¥ied to ht doe id hitti by the biH, of which tit^ie- 
wood is 6ne ; and therefore, WhctTier tfhere i^ imw any tithabic 
Wood in the parifli or not, or whtth^r the charge in' the bill be true 
6r not, tliat Farcet Fen Was anciently part of the king's forefls, aiul 
kJKrwn by the name of Farjhfvid Ferry ^ yet as tht bill is t» cflabhOr 

. ^ t> ^ tb^i 
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1 778. ii^^ic^t*s fight to all the tithci mention^ in his trill, the rtgfit ta 
— :: — =i- tith^^^wood ougiit to have been excepted out of the vcrdiA 00 the 
firft iiTue; 

7. The judge negleSed taking any notice of the wo#d thuhrm 
in the exception, though it was at the trial, and U now humbly 
fubmitted, from the obvious import of it, as well as from the con- 
tcKt^ to mean tithe of grafs or com depaflured by cati4e, or cat 
green, and before ripe* and given to cattle ; which incluAei agiS- 
ment-tiihe, and aifo tithes of grafs and of corn, vetchesf tares, aflil 
other grain or pulfe, when cut green and given 10 cattle ; and there- 
fore tbefc fpecies of tithe ought alfo to have beetl ^xcdpfed eutof 
the verdlfl on the firft ifltie. 

8. The refpondem's right to tithe^com in any particular pan ()f 
tTie parifh depends upon two fa8« ; the . one, that fueh part lies 
within the hamlet oi Farcet ; the other, that it is not part df the 
dtimcfnes of the manor of Slan^found^ or of the other eiccepted lands. 
The refpondent found it impofliWe to fupport this claim over the 
lands in the third ilTue, without aRiiming a fad (which he had no 
right to do without proof) that the manor, and hamlet of firtit 
are co-extcnfive* But in this cafe, there was not only nopreofit 
all of it, but clear proof to the contrary, befictea demonflration on 
the face of the refpondent's own title deed, which expre&ly excepts 
demefne lands of the manor of Stanground out of the grants of tithes 
of lands in Farcct. This was urged to the judge by the appcllint^ 
counfel who requefled him to take notice of it to, the jury^ wUch 
he did not, but fufTered the evidence, as to any piece of land bfcin{ 
in the hamlet, to be evidence, that it was in the many andfoon 
the reverfe. 

In anfwer to thefe reafons urged by the defendants, tlie plaintit 
the refpondent, detailed the evidence produced at the trial. 

Statt rf thi euiden^i produced by the j^effmdmt tm- the irialrftht 

Jn fupport of hia cafe under the firfi and fifth liTues. he prodoce^ 
1. An endowment regifiered in the old rqgifler of the biibop of 
Lincoln^ prefervcd amongil the archives of the diocefe, in theae^^ftr]! 
of Lincoln; this endowment is dated ix Jprii I402» wherein, afttt 
•(Ggninga manfion houfe, and thirteen acres of land in Stangnwd^ 
to the vicar, the abbot and conf^t of Thomey make the fbUowing 
gmnt, viz. ** ItetA habebit di&us vkhrius^ fuipro iemp9rt Jiierii^ fi$, 
ftrti^mfusk in ferfetuum^ amhesfruaus ndditus €t frnmtms^dui^ 
m^Jquc it obktionei univerfiu ad iandm fcckfiam juali^irampif frp* 

venifntetp 
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VffthnfHp et pirttnentes ; diamis g/srbarum cujufcunque geuini^ hla» Itl^* 
dorum^ fwniquut ac lana^ et agnorum et vituhrum (quoties vitulus ■ . ■ -,! ■ ■ ■ . - 
^edmas in Jfe^ie f merit folvend^i) adeofidem ecckftam qualitenunqitepr^^ 
veniintium^ ni^non gleba et manfer reiferiet icdtfiie Juntaxat ej^ceftis ; 
jqu£f adreligi^f^s hucqui */ ijifius eccUfia froprietarios^ in perpetuum per^ 
iinibuntJaJvif hobitatione vicarie et Jcitu ejufdem fuperius dejignat*** 

D. A duplicate or ancient copy of the fame endowment, found 
in ilie regiflry of the bilhop of Lincoln a;t Rugden in Huntingdot^ire^ 
oil which appeared) an indorfement in the following words, *' viz. 
EcdefiaJanSli Johannis Baptiflae de Stanground, apprgpriet, t^xatur 
etd XX I. inde decimec^ yxix L^* vi^arius ecckfia parocbiaKs . dP ^^xx^ 
gtounde^percipiet emnei decimas freterquam decimas garian granwrum* 
jetfgeni vitulorum et agnorum per compofitionem et mrdinati^mm decani 
Lincoln: tamen nuper dffrninus Joh^ancM Kirktton aiias anno ngni 
Hen, 6. 221/;. cugmentetpit portionem di£la vicaria confer endo eidem 
Uttiam garbam decimis granorum in campis de FarQied ut de feter^ 
nuUa$inui annumeret* " 

3* A paflage from the appellant's fecond anfwer, adtnitting that 
the yearly fum of twenty-five pounds had been paid by the lord of 
the manors of Stanground and Farcet^ for the time being, and ac« 
x:epted by the vicars for the time being, ever fioce the year 1640 
up to Lady'daf l^^l% but denying the defendant's Jcnowledge 00 
fvhat account the payment was made. 

4. The refpoodent proved by Robert Bellamy a living witaefs, the 
receipt, by the prefcnt vicar, of the fmall tithes throughout the 
parifh of Staagroundy except of the inclofcd ien lands, lying 10 thai 
part of the.paiith which is in Cambridgejhire. 

Upon the fecond, fourth, fifth, and fixth iflues he produced^ 

Firll, an indenture diited 24th October 30 Eliz. between fir ff^al^ 
ter MiUmay knight, chancellour of tbe Exchequer, &c. of the om 
part i and the maAer, fellows, and fcholars of Emanuel College^ of 
the other part ; whereby, after taking notree (amongft other things) 
that the provifion ibr tbe vicar '4i Stanground was not fuScient 
for his maintenance, and that fir fTalter^ being proprietor of tht 
refiory and patron of the vicarage, was minded to make fucb pro« 
vifion for him ar is therein mentioned ; the (aid fir fFaher^ in con- 
sideration thereof, and for other the confiderations thereio men- 
tioned, granted, bargained, and fold to the faid raaftar, fellows, am} 
fcholars, I. The parf(magp houfe and a doft called Parfon*s 
firoft^ and the glebe lands tliereunto belotiging; and 1. *^ All thofc 
Iks %\i\itU'fA y9w\^ lamb, and calf, yearly and from time to time 
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777^* coming, arifing, and renewing within the parifli, town, and bani- 
". j^ ? " - . ■'- Jets of Stanground arorefatd and Farat in the faid county of flwf- 
fingdon (except and always refcrving to the faid fir If^al/er tfild' 
fHay^ his heirs and aiCgns, all and all manner of tithes of wool, 
lamb, and calf^ yearly, and from time to time coming, arifing, 
happening, or growing out of, for o|r by rrafoh of the demefne 
I^nds and tenements of the faid manor of Stanground^ then in th($ 
occupation of Henry Parkinfcn or his afjSgns) ; and after reciting, 
that the then vicar, and his pi'edcceffors, had but only one third 
part of the tithe of corn in Farcety the whole iri three parts being 
divided, and tlie proprietor or owner of the faid parfonage of Stan^ 
*^r9(Mtf aforefaid, the ofhcr two third parts of the faid tithc-cor^ 
(bf which two third parts the faid fir ffialter \9ds feifed in hisdc- 
inefne as of fee, as part of the faid parfonage of Stan^rotind)^ the 
faid fir H^alter^ for the confidcrations aforcfiid, granted and con- 
firmed unto thefard mafter, fellows, and fcholars', one fourth of all 
his faid two third parts of all the faid tithe-corn, which from time 
to time fhould be coming and rene\ying within the faid town, 
fields, or hamlet of Farcei afortfCaivi (being part of the faid refiory 
vf Stanground\ the which fourth part of the faid two third parts, 
together with the faid otlver third part of the faid tjthe-corn tbere^ 
vhich the vicar of Stangrsund then had and enjoyed, would amount 
together to a full moiety of all the ti^he-corn renewing in the faid 
fown, fields, and haqalet of Farcet aforefaid, and growing due to 
the parfonage or vicarage of SJanground aforefaid, in fuch fort as 
vrhereas the then vicar wnd his predcceflbrs had but one third par( 
of the faid tithe-corn in Farat aforefaid, the faid matter, fellows, 
and (choiars, and their fucceftors, and the faid vicar and his fuccef- 
fi>rs, Oiould have (their portions being laid out of takef) together) 
one moiety of all the faid tithe- corn fn Farcet aforefaid. And tbd 
laid fir U^aJter Mildmay z\{o granted to the faid mafier, fellows, an4 
fK\io\dLX^ oi Emanuel Colhge^ "3. All that the advowfon, prefenta* 
lion, and rights of patronage of the vicarage of Stanground afore- 
laid (except .and always reserving to the faid Vir /Salter '^nd his heir^ 
or afTigns, all the rents and yearly profits referved and limited to b9 
paid for the faid tithe-corn, upon one leafe for term of years, there* 
tofore made of the fai*! tithes, and other things, which the fatd Par^ 
kinfon then haH) ; to hold unto, and to the ufe of the faid roafler* 
fellows, and fcholars^ and their fuccefTors for ever* 
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The coHcge covenant with fir f/^alUr to prefent a fit and able i j^S 
ckrkf and to permit and aid him in the enjoyment of the prcmifes » ■ ■ 
gnnted in truft for him. 

Secondly, A deed-poll under the hand and fcal of the faid Hr 
fFalttr Mildmay^ dated 9th Aprils 31 EHz. whereby, after reciting 
that he had by indenture, dated 26th OSobtr 30 EHz. fettled the 
xeQory of Stanground^ with all the 'tithes and liereditaments there- 
unto belonging (except all fuch lands, tenements, tithes, advowfon, 
and hereditaments in Stanground aforefaid and in Farcet^ which he 
had granted to the mailer, fellows, and fcholars of Emanuel C^lUge) 
^o certain ufes therein exprefled, with power of revocation, the 
&id fir fFalttr refumes to himfclf, and revokes, and declares void 
^fae (aid fetdement, a« concerning the tithes of wool, Iamb, calf, 
^t>rn, and grain, within the town or hamlet of Farcet^ and the fields 
^n^ limits thereof, or any of them, and all fums of money, and 
^ther profits due or payable concerning the fame, then or late parcel 
^f the reQory of Sfaifgroufjd (other than the tithes of wool, lamb, 
^^If^ corn^ grain^ and other things arifing from the demefhe lands 
^Bd teneiDents, of the manor of Stangrcund^ and other lands and 
•^ncincnts of tbc faid fir IValter^ then or late in the tenure of 
tienry Parkinfotii Michael Beale^ John fVlnte^ and Thomas Smithy or 
^ny of them, by leafe or at will}. 

Thirdly, An'indeature dated inh April 31 Eliz. between the 
faid fir fValter Mildmay of the one part, and the faid maficr, fel- 
lows, and fcholars, of the other part, whereby, after reciting, that 
l2)e faid (ir IValter Mildmay had cre£lcd the faid college, and had 
^Ifo endowed the fame with divers lands, tenements, tithes and he* 
Tcditaments, and other things for the maintenance thereof, and yet 
having great care and zeal for the cftdblilhnient and continuance 
thereof, to the ^iory and honour of Almighty God, and fetting 
forth his holy gofpei by good and able preachers, and for the in- 
creafe of living of und for the vicar oi Stanground •d\or{:U\A^ the faid 
fir IValter Mildmay^ for the confiderations^aforefaid, gave, granted, 
and confirmed unto the faid mafier, fellows, and fcholars, . 

'* All thofe the tithes of wool, lamb, call, corn, and grain within 
the pariOi, town, or hamlet of Farcet (except and referying to the 
£iid fir IS'aher^vA his heirs, all and all manner of tithes of wool, 
lamb, calf, corn, grain, and other thlitgs aribig ffpm the demcfne 
lands of the manor of Stanground^ and all other lands and tenements 
then or late in the tenure of Henry Parkin/an^ Michael Beale^ John 
Ifhite^ dnd Thomas Smit)*^ or any of them, by Icafc or at will, not 
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l^ySt bcinj; copyhold ; fo hM to the Wd maflcrt fcllolirs, and fthoI«ri| 
■ ■ ". r an^i their fucpdrors for c\-cr, upon truft, that ttrfy Ibould pcrfora 
fhc covenants tisercin after contained. 

The college coyenant, thai they will at all times liereafter petmit 
flic yicar or Sta7igrcuttJ^ and hU rtic^refTont, to havr, retmni ami 
f nJQV all and fingular the premifes in Farcet thereby granted Mrifbr 
out the interruption of the faid college, and without any rent or 
fervice to them tl^er^^fore to be yielded or done. 

X pyidcnce inf^pport (fthe Rejpiiidtnfi fnfc^ Mtuitr thi thii-d iffui^ vij. 

to prove thi lands ih^reiH d^crlbed /p bejttuuttd wth'm tbt Imla 

«^ Farcer. 

The manof9 of Stangr&md and Fanet both belonged to the 
' pbbot of Tharn^yy and upoi| the di(i([>lptjoA thereof, came to the 
trown ; Robert Siuith^ who held tlie offices of bailiOf az|4 coilc0o( 
of the rents of both manors under the abboti was continued ia 
(hoit: oflices by the court qf augmentation, in which court hii ie« 
^oyuts were paflcd annUidly upon oath, anc) recorded. 

Fifthly, An office copy of the roll of tlie laid Robert Smlb\iA 
•ccount of Faffit^ for one year, pnding at I\ificb4i<lmas 32 //. 81 
wherein, under tho title pf Fidrcet colic£)ion| be accounts as t)l« 
lows, viz* 

Under the title of *^ Manor and dcmefnes of Farcet :*' 

£■ s. I 

for rents of jfTi^e of the free and puftomary tefiants of 

the manor oi f'arcet - • 25 6 J 

^*or thr farm of a pflure, called Qifiquefl^ lying within 
tbe limits of Farrety extending from the FnimU Lake 
to Farcet IVai<r% from Con^ueji Lnnd E*id to ^orfey 
Brid^ey from Horjey Bridge to lyhittirfea Dybe^ and 
from thence to a place cj^llcd Rayen's ffliOo^y If t on 
kafe to William Coeper, at - » 5 H ' 

Under the fitle pf f* Agifiammta de Farcef.** 

For thirty* three (hillings and fourpence, for the iffiies 
of a certain marfh called Farcet Fen^ payable by dif* 
ferent pcrfons^ for the agiflment of tlicir cat;|e| 
witjun the fame marft; for the fnace of one year, 1x3 4 

Under the title of M Fees and oijtgoings, •' he craves the follovfing 

allowances : 

Jiis fee as bailiff and coUcflor, under the deed of ap- 
pointment pf the abLj>t^ - - 113^ 
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for his &e as furwfor of the m^rfhes or fens of Stan* ; 

{v'^tfJ^^and ttLrcit grMttd him by deed of appoint* 
.mem by tht abbgc, ^ - 3^9 

For ftipcxid granttd faj the ^bbot, to Charks fiarhw^ 

fdprky for oftct^ting in the chapol of FarcH^ for bis 
. Ii6« ' T - - ♦ . 4 ^3 4 

There are two acoounts for Stangroundy for the fame yeafi the' 
one of the laid RUeri Smithy as bailiff of the manor asd coliedor 
of the rcfits \ the other of fir Edmund fF(i[/ingbam knight, as farmer 
of ihe dtmefn^ md odi(tr lands, occupied by the abbot at ih^ diflb- 
lution. 

Sixthly, An ofBce copy of Smifh*s account of Stanground 
n^nor fur the (ame year ; in which he accounts for the rents of 
affize, the rents of fpndry farms in Stangnund^ in the occupation of 
HmbiM and others, and the profits of the manor, bur includes 
pqithing ariOqg from or belonging to Fumt Ftn. 

Seventhly, An offioe copy of the roll, containing the account 
•f the bid fir Edmund fValfwgbam^ for the fame year, as fjirmer of 
4he deraefaes reAory ^nd olher lands late in the hands of the abbot ; 
lirliefcin, un^!^ the bead of <« Tirra domlnicaks de Sfanground^** he 
jl^counts for the rents of the f»rm of the fcite of the manor, and 
(uodry parcels of arable, meadow, and pa(lupe luSiangr^nd^ and 
^ipongft other particulars, 

. ^* For twenty (hillings for the farn» pf a certain marfli called 
JpMXft Farm^ in which farm the cattle of the tenants and inhabit* 
smts of Siangnund^ ff^alttr NiWfon^ HaddQU^ and fFoodftone^ of ai|<» 
4c:isnt cuftomt depaibAre, the furplus of which marih is 10 (et to 
Cu-fn as at^ve.*' 

Eighthly* Anipfiice copy of the roll, containing the faidiS^iiyf 
fimiib\ account of the manor of Farcet^ for the fourth year of 
fidw. 6, 

In this accoiint, under the head of *^ Agiflamenta df Furcd^* is 
contained as follows, ^ Dr xxxiii J. iv d. de exit cujufdem marlfei veeU: 
farcttte Fenne kvMl: de divers perjons pr9 agifiamentf catahfuert 
ufrM ewtdem marifc : depujeent : hoc trnno deict hie nam rej^ondi e§ 
qu9d di^us marifcus de Farcttte fenne eft parCell : ftrme de SUmgreuud 
dimifs : Edmundo fValfingbam^ milif. per imdeniiur pre termine an- 
nerum tt per ipfum ad ufum Juum recept ibidem parcel! ejiifikm re- 
(pens i e/l domino r/;gi ietdf yiV/Wf indemft^r : Jfufra di^ : ui ibidem 
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tjji. Ninthly A parchf^mt roll fouod aunongft.fhe papers produce! 

•: • by die appellant, parfuant to the decree, appearing to he a pardr 

cuiar of the fcite of the maaoTy refioryt and odier hinds in Sitth 
pounds for a leafe thereof to be granted to fir Etbmmd fVti^m^im^ 
made out by the officers of the court of augmentation, and fabr 
fcril)cd by the judges thereof (of whom fir fFalUr AnUmnj appan 
to be one), and properly a record bekmgtng to Uie augmentatkm 
office. 

This particular contains a defcriptiou of ibt farm of the fctteof 
the manor of Stanirmmdy and the other lands comprifed in fir Ei* 
mund fVa^ihanC% 6rft account, with (eparate rents annexed to 
each article, amongft which it enumerates, 

*< Kfwa cuivfJam morifc ibidem vocat. Farccid Fenne 

in fU9 marifco cat'alL tertent. et inhabitant, di Stan- * 

. ground, Waterne^'ton, ei Woodftone Jans n$mbri ^ 

dffajl.jurplujng, cujufquiaam marijci JpeGat ad dmu^ 
fmm regem ratione furjum reddii, nufer ntiuafiirii 
fradiSli ei valet communibus annisy - 10 9 

Tenrhly, Another parchment roll, found amongil the papot 
produced by the appetlant, cootairitng ^* A particular of tke 
fcite and deifi^Tn^ lands of the mar^t oi Stangr»und.** Itisfab- 
fcribed by OyriJI^pher Smithy clerk of the pipe, and appcan to bet 
record properly belonging to the pipe office ; it is entitled*, "Parcel 
of the pofleffions of the late monaftery of Thomej^ late affigned (o 
our lady Eiizabcth^ now queen of England^** and under the bell 
of the ** fcite an'I demefne lands of the manor of Stangroundf 
it contains a particular defcription of the farm of the fcite of tke 
manor, and the feveral parcels of lands belonging tlicreto. Bit 
Mo mention is made therein of Far<ei Fen^ or any profit arifing 
therefrom; oradedu£lion of the twenty (hillings {charged for it 
in the preceding particular] inade from tRe rent. 

The premifes defcribed arc mentioned ** to have been demifel 
(among other things) to Edmund IValfingham knight, by letters pi* 
tent, dated 20th Augufi 2 Edw, 6. for twenty-one years, and to be 
then in the tenure .of fn IValter MiUmaj^ at the rent of -twelrc 
pounds eight fhillings.*' 

Examined by Chrijiopher Smithy clerk of the pipe* 
Eleventhly, An office copy of a record in the augmtntatioa 
#ffice, contabing.the particular made out for the grant of the ma* 
nor of luircct to fir PFalter Mildmay^ in fee, wliercin. 

Under 
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Under the tide of " manor of Farcet^ in tbc county of Hunitng^ J779- 
fbn'^* it defcribes the following articles ; ^ r 


I' 

»5 


s. 
6 




6 


>3 
6 


8 
8 

4 
8 

4 


Bjsnts of affize of the free and cufiotnary tenants 
A farm of one paflure, and (ifbery called Conquefty lying 
at Farcef Bridge^tween Raven* s PFiUow and Pockets 
H^hniy with the fifhery and paflqre in Cmquejl Oofe^ 
together with all ^^rillows growing upon or round 
the faid pa (lure, from Fowle Lake to Farcet IFater^ to- 
g^her with t^e profit^ of fifhing and fowling within 
the fan^ limits, with the fifhing in the water of Farcet^ 
from Conquejl Land End to H9f^ey Bridge^ and JVhittk^ 
Jea Dyke J and frpm thence to a place called Raven* s 
fFslIowy let on leafe to fFiUiam Cooter^ at the rent of 5 
Profits of courts conmunibus annis I 

. .Under the head of reprifals, it Oates^ 
The fee of the bailiflT^r annum x 

Fqp of the furve^or o/jthe marches grapted him for life 3 
Stipend of the c)iapjain o^ciis^ing |^ ^he chapel of Farcet 413 

Twelfthly • Office copy of the grant from the crown of the ma* 
por of farcet to (jr fFal(er Mildmay^ which be^rs date 30 June 
7 Edw. 6. whereby the faid manor of Farcft^ and the farm de- 
jpribed ii^ the prccediijg particular, arp grante4 to the faid fir ff^qfter 
ilild9ntty ill fee. 

Thirteenth. An qflice cppy of a leafe from the crown of the. 
manor and^ re£lory qf Slanground to fir fFalter Mlldmtfyy bearing 
ijate 25 Augufi 4 f/zz. froip Michaelmas then next for fixty years^ 
in which no mention is ma(]e of Farcet farm. 

Fourteenth. Kx\ office copy of a decree of (he dutchy court of. 
Laneafter^ made in Eajler |erm 7 Eli%. in a caufe between the 
queen and fir Walter MUdmaji^ in ^onfequence of a difpute ^hich had 
arifen between fir Walter and the qi|een't ^(ber^ in the water cal. 
led IVhUtUJea Afefr^ (which was parcel of the 4utchy) relative to 
the boundary between Farcet Een and the Meer, 

This decree recites, that upon the certificate of the depofitions 
taken before the covminioners, under a commiffion ifliiing out of 
the court for the inquiry of the true boundary and divifion *^ of a 
certain water of her majefty, called ff^hittlefea Meer^ in the county 
pf Huntingdon^ from and between a paflure of fir Walter MiUmaj 
}fSit. called Farcet Fen if) thp &id county ; as alfo, whether the lai4 
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1778. ffh'Jtkfea Meer had at any time conrumed^ wafted, furroDitdeJ^ 
——*'*• iVorn away, or won any part of tlic faid padurc," it did plainly ip. 
pear, that the ancient and true boundaries dividing and feparating 
the faid pyhittkjea Mar from tlie faid pafture were twOf the oro 
called Ayrhnynde^ /////, and the ether Falcc^^bhe^ within wbicd 
bounddiies tlie faid water called IVkittUJea hUer^ had of lateyevf 
Lonfumcd and worn away part o{ the faid pafture; fbrafmurb 
therefore, as upon the deliberate Iiearing and peruGng the bid depo- 
fit ions and good advifcment therein taken by Iter grace's chancellor 
and cotinfel of the faid court, it appeared manifeAly, that fo mucb 
of the faid water as was adjoining to the faid pafture, and within tht 
faid boundaries, was the very right and tnhcrltancc of tlieEiidEr 
IVaher as parcel of the faid pafture. 

It was therefore decreed and adjudged, that the faid fir Wm^ 
his heirs and aftigns for ever, fhouid and might lawfully havcliokl 
jind occupy, to his and their o>vn proper ufc, fn much of the CiiJ 
water, as was within and between the faid two boundarkl nd 
she faid paflurc as parcel of the fame pafture, with the iifli andfrtct 
ral fiftiiug in the fame water, at all times at his and their pkafuic, 
without let, naoleftatioD^ or intermeddling of any otiicr peribow 
pcrfons- 

Fifteenth. The refpoi:dent next read a paffage from the ap 
|>e!lant's fceond anfwer, wherein the appellant fays, <^ that he Im 
been informed, and believes, that at fome time in or about 9 fib- • 
an agreement was made, the faid fir f falter Mildmay and fotve biA 
of the manors, who claimed a right of ponimon in the bid feii| 
and that 1)y fuch agreement 400 acres of the f^id fen, ad* 
* joining to Conquejt Chfiy were to be held in feveralty by the iwi . 

fir ff^alUr MilJmay^ his heirs and afligns, aqd believed the faid 4OQ 
acres did, from the time of fuch agreement, become the ftpmis 
eftate of the faid fir frailer Mihlmay^ his heirs and affigns. 

Sixteenth. An office copy of the grant, dered i8th March jk 
Eliz.ftom the queen to fir fTal/er MtUmayt of the reverlioii so fcf| 
of the manor, advowfon, and rc8ory of Stangr$und^ by cha lame de« 
fcripiion, as is contained in the faid leafc of 25Ch Augufi 4 £!!%• 

Seventeenth. A leafe dated i6fh January 1659, ^^^on OSwt 
Saini J^hn to John Bellamy^ of fundry parcels of the lamdl aUoOcd 
out of Fariit Fen to the Adventurers^ whkh are thereio defcribcd to 
he fituated in Farcet. 

Eighteenth. An indenture dated 26th May 1691, twm Saami 
poughty^ vicar pf Stangrmnd^ to ffUlim BrawnlGW efq* lord of At 
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ffiart<l¥ otSungnunJ and Furcet^ and whereby the fiid Sg/nv^lD^ghfy 1778, 
dcnlires to the faid ffV//am BrrM*ihxv^ ' * 

" All thofc tiibcs, of what narturc 6r kind foever, due or beUntg-* 
ingto bim as vicar of tlie faid church, in^ otit of, or for all that fen 
or ferny ground called or known by the name of Farce/ fr//, coiitatO' 
tBg in the whole, by cftimation, 2240 acres, or thereabouts, part 
whereof having been ancleirtly divided, was then called BerkUfi 
lands, and contained by crtinutitin 940 acre^, or thereabouts, and . 
rhc dthcr part thereof, then lately inclofed or divided, contiimng hy ♦ 
eftf^aeion 1300 acres, which fen is fituatcd and being rn S'/tfWffr^wii^ 
albrefard, and Farcet^ or one of them : 

" To-hold from Lady-day tlicn latt, for fire years, if tfce faid 
Seniuei Doughty Ihould fo long live, at the yearly rent of fifty pdtmds^ 
payable quarterly." 

Nineteenth. An indentnfc of leafo, dated 26t"h Mdj 175l,be- 
tffcen ffiiliam fnifehead clerk (vicar of Stafignand aforefaid) of 
the one part, and the right honourable fir John Brownlcw^ lord 
vtfcount Tyrconmly lord of the faid nanor, and impropriate reflor 
of the faid parifh, of the other part ; whereby, after reciting fir 
ft^alter Afildmay'%. grant of tl)c tithes of corn, grain, wool, tamtTy 
and calf, jn Farcet^ and taking notice, that within the parifh of 
Siangrsuffdj was a great farm, commonly Cijlcrl Fareet Farm^ 
containing by eAimation 2240 acres, viz. 94Q acres, part thereof, 
called Bnk/ey*s or the Adventurer s LandSf which had been* long be* 
<^Dre tMe year 1683, inclofed and divided, and the remaining 1303 
aerea belonging to the faid manors or one of them, Inrf winch had been 
ufed timeout of mind, until about the faid year 1683, as a common 
of paftttPf, for The inhabitants of Stangrvund and Fareet afofefaid, in 
which- alfo, the farmers and land- holders of the feveral towns of 
ff^99d/ldne^ Flefion^ Haddon^ S/iitingfon etim Sipfen^ ami ff'arrr Neur» 
ton^ m the faid county of HunttH^Jonj claimed and enjoyed a right " 
of conmbn for the working of cattle leranr and couchant, upon 
their refpeftlvc tenements j and reciting, that part of the faid ferm 
Ky within the hamlet of Fareet^ and that in or about the faicf j^ar 
1683, the faid 1 300 acre», or thereabouts, of the faid farm, then lying 
Ineofnrnon as aforefaxd, were by virtue ofthcflature made 15 Oar. 
«. V. 17. ihritufcd, ♦* AnaQ for fettling the drainage of the great 
feftl of the fins czWtdi Bedford Levels* divided into many parts; 
and allotted IcvcTally and rcfpcflively to the feveral pctfons having 
fight of common therein. And reciting, that after fach dirifioOt 
£v«rt dirpQiei ar9f^ tQd fuits vrere commenced and profecured 
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1778. between fFllHam Brnvnlow efq. faibef of the Eiid k(td vifoW 
^ " TyrcQurulf (in whom by mefne conveyances ike (aid iDanor aad 

leQory were ve.fled)^ and feveral of the vicars of Stamgnuml^ which 
Aiits and controverfies were at length compromifed by agieenMr, 
Co grant to the faid ff^iUiam BroumloUf by J^ua H^idlfi B. H 
then, vicar o[ Stangrsund aforefaid, a leafeof all the tithes in tke 
. laid fen, belonging to the faid vicarage* by means of rbe laidcB« 
dowments, or otberwife^iowfoeveri and by the faid fyittitm Bnm-^ 
low accepting thertof* in fuch manner as the fame U theieimlier 
granted and fet forth. And reciting, ^tbat a Icafe was therenoD 
granted by the faid Jojbua RatcUfft to the faid ff^liim Bnmdfl^ 
by indenture bearing date 30th May 1683, aniJ after the death of 
the farid Jajbua RatcUffe^ another leafe bearing date 26th May 1691, 
to the very fame pnrpofe and eflfefi, as in the fiiid former leafe wir 
made, from Samuel Doughty clerk, then vicar of Stafiground afoit. 
(aid, to the faid fVilUam BroumkiOy for five years, if the faid &tmd 
Doughty Ihould fo long live, and continue vicar of Stanground. And 
reciting, that the faid compofition and agreement was found b ad- 
vantageous, both to the rc^lor and Vicar aforefaid, that althuti^h do 
leafe in writing was executed between the panics (in^e the expin* 
tion of the faid lad mentioned leafe, yet the faid TgreerocBt ui 
compofition had been duly ubfcrved by and between the fuceeedtif 
reflon and vicars ever fince, and the faid rectors had duly paid the 
faid referved rent, and enjoyed and continued in the poftflionof tbt 
laid tithes ever flncey and flill continued to da the fame. AlKil^ 
citing, that it had been advifed and found expedient, that the laid 
leafe fliould be renewed by the faid fniliam hyfutehead the tbtn 
vicar, to the faid loid vifcount Tyrconnel^ the fhea re£lor, in man- 
ner aforementioned; it is witnelTed, that the faid ff^illiam /FUth 
hioJf in confirmation uf the faid compofition and agreement, 
and for and in confideration of the rent and covenants thereinaftct 
referved, &c. and for other good caufcs, &c. granted, leaCed, abd 
. demifed unto the faid lord vifcouut Tyrconnely 

All thofe his tithes and tentlis of what nature or kind foever, doe 

' «■ % • « 

or belonging to him the faid IFiltiam IVhUthead^ as vicar of the vit 
enrage oi Starfgnwid afbrefaidy in, out of, or for all that the Dud 
(en orienny ground, called or known by the name of Farat Fa^ 
containing in the whole, by ellimation, ^240 acres, or thereabout^ 
(be tlie fame more or lefd), part whereof having been anciently di- 
i'lded, was Utcly called or known by the name ol Barclay' s LanJSf 
etherwife Adventurer s Lanlsy and contginerh, by eflimatipn^ 944 
^ afrc?,^ 
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^creii or thereabouti» and was then in the tenore or occiipatiofl of {nni, 
the right hoAotirable the earl of Lincoln^ or hit under-tentntt» ani - - ■ , 
Aie other part thereof, firft inclofed or divided about the year 1683, 
as afoiefaid, containing by eftimation 1300 acres, or thereabouts, as 
aibnraid {^ which firid fen or fenny ground) is fituatcd and being in 
f he parifli of Stanground^ and Hes partly m the hamlet of faruty in 
the f^A coufkity : 

To hold the faid tithes, tenths, and premifes,- to the faid yohn 

loid viTcobnt Tfrconnel^ bis executory, admintfirators, and alfigns, 

from Lady*day then laft, for the term of fifteen years^ if the faid 

/FilUani Wthtthead (hould fo bng live, and continue vkar of Stan^ 

.ground^ at the yearly rent of fifty pounds. 

Coptis rfcottrf' rolls 6f the manor of f^tctty found in the parijb chejf'of 

Stanground. 

Twentieth. S\t If^alter Midmay^ lord. Admidion .of ^/Vi^^in/ 
OMf, dared 13th September^ 5 & 6. Pb. 8c Mar. to one college, and 
tvf'O acres of land, with the appurtenances in Farcet \ and one 
eight roocf in King^s Delfe^ late- in the tenure oi Thomas Ajlelyn^ ort 
the furrendcr of fflUtam Olde his father. 

Twenty- firfl. Sir IVilUanl Mildmay^ \otA. Copy of licence, 
dated 16th Onoher 30 Eliz. to Thomas Andreui\ to let tVilliam 
PedUf his cdftomary tenements in Farcer^ vis. one rtieflTuage and 
one yard half land, with the appurte^iances, two doles of meadow itl 
King*s Delfe^ and half an acre of meadow in Mi^y^ one barn called 
the Forfwath^ and feven lots of meadow lying in South MeadoUf^ 
fot the terni of Qx yt^ti. 

Twenty- fecond. 'Edf] of ff^e/lntofelandj lord. AdmifTion dated 
1 8th September ii Jac. I. of Charles and yofeph AhdrexO^ to one 
Quarter of arable land, one hog yard and barft, the moiety of one 
clofe, one dole, and tite third part of E^ght Rood^ in Ktng^s Delfii 
fhree lots and half in South Meadow, the third part of two holts in 
South Meadow, the' third part« of t Wb holts in Bell Hive. 

Twenty-thiid. Dowager lady ffyimoreland, lady. AdmiflioA 
datfed 27th Septembir* 12 Car. t. of KoBerf and Chafles Blnur, x» 
one mefluage,'anif 6ne elgljt rood in King*s Delfi. 
• ■ ■ • ..•.•... Rates and ajpf/fnents. 

'' 't^wcoty-fourrh. The church vfardenV iffelTmehf of farcet frit 

thi year. i68r,"w1fiei'cby'it appear^ that 7iVi» Mead(itu\ Ss^h Mea^^ 

dow, Mllby, the tithe of King*s Detfe, an!d Milfy, the Eight Roods, 

the lord Berkley* s or jiJVinturef*}'L'arrlfs,*:siiii Btjl/t ^otet, were 

ihch rated to Far at. 

Twtenfv- 



■ Twenty-five* Land-taic dtsplicate for Farcetf for ibtye» tigii 
II /^V» & Mafjf wherein ffllilam' Brcw'abw'td^.U rated to fund 
for hk tithes of ibe King*! Lam/Sf K$ni*s iMfh MUbj^ and the bit 
mtlofed fen. 

Twemy-fix, feveir, and eight. The like for (be fearf 172!^ 
1-729, and I73a» wherein thc^ricar is rateid tor the tiUies of Ae teU 
and compofition money, atKl for Conqutfl Lands^ Kifig's Lmh^ 
and the great fc;u, fmall titlKs, and glebe UtkL 

Twenty-nine. The like iot 17391 whetein tbeiitbes otKhff's 
l)f^, &c. arc exprcfled. 

Thirty-one, two. The i Ike for 1749* ^JS^t 1753? ^hufk 
Beale*s Cote is rated by name. 

Thirty-threet four, five. Land tax duplicates for Stimgnuji% 
for the years 1692 and 1730, wherein part of the fen appears to be 
nued« 

Parole EvHence. V. 

Yhc refpondent lallly proved, by the teflimony of living wit* 
nclfe^, the boundaries ui Fanet Fen as herein-before defcfibed, ani 
that Kings DeJfe^ Conqucfl Lantls^ Milhy^ New Meadf^^ BeaU*s Oltf 
and the Pingles^ iay within, and were confidered as pa|:cel of it. 

That Farcet had feparate parifh and civil officers, viz. chiuchwar* 
dens, overfeers, conf^able, and furveyor of the highways; tbitit 
maintains its own poor, and is feparately raited to the land*tax« 

Thirdly, That the inhabitants of Ci9;/^m^ /,ai7^ ferve all parochial 
and civil office^ for Fdrcct^ and not for Stanground. 

Fourthly, That Canquefl Landy King*s L "elfe^ Milby^ New Muii\ 
Bealis Cottf and the P'tngks^ <ind the fiflieiy in fyhhtUfea Meer^^ 
rated to Fairei^ 

Fifthly, That the drove- ways throughout the fen are under (be 
care of the Fanet furveyor, and are repaired by the inhabitants of 
Farcit only, and that the inhabitants of ancient meffua^s in Fm^ 
enjoy the exdufive privilege of keeping ibcir bogs in tbe drtfv»- 
way«. 

; Sixthly, That Oaiff Dyki^ the nortb-eaft boundary, (4^)01 
which King* 5 Delfi adjoins], fo far as it divides FMrcet^s Krng^s Delft 
from tVhittkfea King^s Delfe^ is fcoured as follows, viz. about half 
«vay by tiie owocts in WhittUJea^ snd the remainder by tbe owpefi 
pf ancient mefftiag^ which formerly bad rigfits of common in ths 
qpen farm, and that no part of the dyke is fcoured by tbe owopo^ 

^f Ki^i^s ^^i/f3 wluch lies next it* 

SttUr 
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State idftJye tvidtnct produced by ths tsppcUavt on the tridL 1798. 

The defence fct up at the trial by ihc appellant, cxclufivc of the r 

obje<3ions taken to the legal validity of the grants, and to tiie evi- 
jdence produced by (he rcfpondcnr, was, that the queftion in iflTu^ 
bad been already repeatedly tried, and conclufively d<termine4 
fegainft the vicar, who ought not therefore to be permitted to re- 
vive claims againft the tenor of their decifions ; and he produced 
in evidence. 

The record of a judgement in the court of Common t^lcas, as of 
Hikry term 21 & 22 Car. 2. in an a£lion brought by Chtrries earl 
of ff^f/imonlandf as impropriate reflor of S f artgr^und^ Bgyinfi yohn 
Mawley^ for fifteen pounds, for treble value of the tithes of grain, 
oats, and maflyn, of twenty- feven acres of land in his occupation; 
\rhich lands in the declaration arc defcribcd to be fituated within the 
|>ari(h of Stanground^ and the boundaries, limits, and tithable places 
thereof; the verdiS was found for eight pounds two (hillings for 
the plaintiflF) and for the refidue of the fifteen pounds for the de- 
fendant. 

The appellant's counfel Alleged, that the lands,, for the tithea 

\vhercof this a6iion was brought, were parcel of the Adveniurrr^s 

Lands (then called the Kings Lands) and that the a£lion was in fa6l 

defended by the vicar ; but nothing appearing upon the record to 

warrant that afleition, he attempted to prove it in the following 

manner : 

On December 2 1684 Montague CholmJey efq. and William 

jBrauJnlcw efq. an infant, the then impropriator of the faid reflory, 
(by the faid Montague Cholmley as his next friend and guardian) ex- 
hibited their bill in Chancery againfl the mafler, fellows, and fcho- 
lars of Emanuel College^ and Dr. James H^olfenden^ then vicar of 
Stangroundy charging the defendants with intent to flreich the grants 
of fir IVaUer Mildmay beyond their true intent, and with fetting up 
a claim to tithes arifing from fundry of the excepted lands, and the 
tithes of corn in certain lands fituated in Stanground and out of 
the hamlet of Farcet ; that the boundaries and identity of the de- 
mefneand excepted lands would be loft, unlefs the plaintiffs were per- 
mitted to record and perpetuate their evidence thereof; and that the 
defendants threatened to commence a£lions at law againd the plain- 
tiffs tenants for the recovery of tithes never before claimed by, 
or known to be due to, the vicar ; and therefore praying, that the 
defendants might anfwer the bill, and that tlie plaintiiPs proof of 
the matters aforefaid might b( taken and perpetuated. 
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i778« '^^ ^^^ ^^^^ ^^^^ defendants appeared^ whereupon the plaintlfi inif 

- mediately obtained an order and a coramiiTion to examine their 

ancient witnefles de bene effe^ which was executed ex parte (the it 
fendant not joining therein), and the depofitions of a great nam* 
ber of witneiTes were taken ; but before it was returned, and be* 
fore any anfwers were put in to' the bill. Dr. fVolfenden died, and 
the college having (hortly afterwards freknicd John RatcSJi io 
the faid vicarage on Novemier 4. 1685, the faid plaintiffs filed a bill 
of revivor and fupplementagainft him, flating the former proceedingi, 
and praying that the plaintiffs might have the benefit of the telli- 
mony of fuch of the witnelfes, examined in the lifetime of Dr. fTtl- 
fenden^ as (hould not live to be again examined in ordinary courfe, 
and that the defendants might dlfcover thd particulars of the titbn 
they claimed. 

The defendant Ratcliffe dSiexwM'As put in his anfwer, flating the 
grants and his claims under them, and that he hoped to prove tbit ' 
divers large fenny ormarlh grounds lay within the hamlet of ftfrri/; 
and admitting that he brought feveral adions in the name 6f the 
niafler, fellows, and fcholars of Emanuel College^ ag^inft fVlKm 
Bellaffty^ Edward Dawhins^ J^^^*^ Mafon^ and John Brookes^ which 
he conceived juflly to belong to him. 

The plaintiffs ntvor examined their witnefles in chief, or procetM 
further in the caufc, altliough both Mr. Brcwnlow -Sind the vicais 
lived many years afterwards. 

The appellant produced and relied on the depofitions thus 
-l^kcn, as evidence for him on the prefcnt trial ; and in prderto 
prove that the record of the judgement above-mentioned refpcfitd 
the titlics of parcel of ilie King* s 01 Adventurer's Lands^ he read 
from the depofitions the following paffnges, viz, the depofitioM 
of Robert Coveney^ to the eleventh interrogator)', folio 34. who 
fays, " That about fourteen years before the time of his examina* 
fion, to the bed of his remembrance, there was a triai at comiooQ 
law between Charles earl of fFefimoreland plaintiff, and one Mvibf 
and others, tenants to the King's Lands^ defendants ; at which 
trial the earl obtained a verdid for the tithes of the faid lands, 
"^ the Jeponent being prefent thereat, and that the carl was, K 
the time of the trial, lord and owner of the manor of StM* 
ground ; and fays, he has heard and believes, that there was a pri- 
vate compofition made between the late lord Berkley (or his agents) 
-then leffee of the faid lands, and fFiUiam Forbes^ thea vicar of Sim* 
ground aforefaid, concerning the pajraent of tfacfe tithes." 

5 D^ofitioft 
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Depofition o( ffUliam Bellanty to the fame intcrrpgatories, ^ojip 1758. 
159, fays, " He remembers an aflion at law brought by the 
carJ of fVeJlmonland^ againft one John Morky^ and Edward 
Qawiifis^ for their non-payment of all their tittv^s growing 
and renewing Mpoq parcels of the lands called Kin^s Lands^ to 
which they were then teoant^ ; and tha{ the fame was tried at 
Huniingdor} aflizes, when a verdid was had againft - Morkj and 
Dawkins^ for the c;arl ; aod ;that one Mr. Maurice Coii, qn ;h^ 
behalf of thofe defendants (thpn agent to the iaid lord Berlley)^ 
paid the treble daniage^ given by ihe f^i^ verdift 19 the ufe of th^ 
earl ; which a&ion was tried, to the bed of jthe witnjsfs's remem- 
brance, about feven years fince." 

The appellant next produced the record of an iffue, as of Hilary 
%exm 34 & 35 Car. %. in an aflion in the court of Common 
Plca» brought by the mafter, felJows, and fcholars of Emanue} CoU 
hge againft Edward Bellamy^ for thirty- ^x pounds* the Jtreblp yalu^ 
of the tithes of cor^j oats, arjd hay, of twepty-fix acres 0/ Jand, 
and thiily acres .of pafturc, in the vill of Farcet^ in his own occu- 
pation, the declaration dating the pJaintifiT to be in^propri^tof of 
ihe tithes of grain and bay arifing out of tiie faid land$. 

The roll contained no entry of any judgement ; hut the ^ppej^ 
Ignyt's co.unfel alleged, that the plaintiffs wei^ nonfviiied ; and, as 
evidence of a judgem/snt of nonfuit, produced the cqpy of an entry 
of the na^rie of ^he caufe in the prothpnotary's book, intituled, 
fpecialia judicia ; hu| the ^utry dqes not exprefs what th? 
judgement wfis, npr whether for the plaintiffs or defendant^ or in* 
deed whether there v^as any judgeme;it at afL 
• In further proof of the nonfuit, he read, from the depofi^ionf 
before-mentioned, the evidence oi H^illiam Bellamy to the t^velfib 
interrogatory, folio 165. vvho fays, " That about two or thrcQ 
year; pad, there was an a£lion at common law commenced by the 
vicar of Stanground^ in the namct of the mafler, feUows, an^ 
fcholars of EmanyeJ College^ agairlft Edward Beliamj gentlpman, 
for his non-payment of his tithes of New Meadow^ and the ti;hc- 
oats of King* 5 Delf\** which aftion being tried at tiuntingdon^ the 
faid plaintifls were nonfuited upon good evidence. 

7*h^ qcxt^cyi^pncc p^odyced by the appelant, ;^d$ thp r^cgrd of a 

judgement of nonfuit in the court of Common Pleas in Hilary 

jy^m I /; ja Ji^c. a. if^ an a^ion brought by the J^.i(} /na^fter, 

fellows, and fcholars of Emanuel College^ a^ind fflWam BeUamj 

of Farcit^ for eighteen pounds, the treble value of the tithes of 

4^2 oaif 


1156 CASES. 

1778. oats of twenty acres of land in tbe vill of farcet^ in the defendant*! 
■ ■ * occuoation. 

The remainder of the evidence produced by the appellant, con- 
fifled of the dcpofitions of the other witncfles taken under the faid 
conimidion, which went to the feveral points following: 

Firft, To prove that the tithes of grain and hay in the rnei- 
dows of Kin^s Delfe and Milby^ for many years paft, and the tithe 
of corn oF the Adventurer*s LarJsy fince tbe drainage had beea 
ufually paid to tlie impropriator ; and that the tithe of cole-fed, 
hemp and flax, and all other fmall tithes, had been paid to the vicar, 
and that Ntw Meadow paid no tithe ; but that an acre ihereof had 
been many years fct out to the impropriator in lieu of tithe. 

Secondly, To prove fundry peraiiibuUtionsof the pari(hof5/«9- 
ground^ in which it appeared, that when the inhabitants olSlnh 
ground dXx'wtA at Farcet Fcn^ the inhabitants of Farcet ]o\n^ dmn, 
and they proceeded together round the whole of the boundary e( 
the fen, defcribed in the map annexed, and that difputes happtnel 
when the Farcet people attempted to perambulate the fame alone. 

Thirdly, That the courts-leet of Stanground had occafwnally 
taken cognizance of the offence committed by commoners in Fintt 
Fen before the inclofure thereof. 

Fourthly, That before the drainage of tbe faid fens, fevml 
drifts of the cattle of the commoners therein had been made by 
the afli nance of the inhabitants of Stanground and Farcet^ to tbt 
buryflad-yard of Stangtound^ where they were detained till the 
owners paid their acknowledged pence to the lord ; and from thii 
circumflance the witneffes fay, they believe the foil of thofenbe* 
longed to the lord of the manor of Sianground as parcel of that 
manor. 

Evidence produced by the Refpondent in reply ^ 

The judge having over-ruled the objeftion taken by the rcfpon- 
« dent's counfel to the admiflibility of the above depoGtions as e?i* 
dence, and having permitted the appellant to read them, the refpon- 
dent read out of them fuch pafTages as tended to corroborate hii 
own title, by proving the payment of tithes to the vicar. 

Objeeriom urged by Appellant^ in fupport of his mott9n fer m ntw 

trial. 

To the verdifl found upon the feveral iffucs in favour of tb^it- 
fpondeut it was objefled generally, 

Firft, 
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Firft, That the evidence offered on the part of the refpondcot, 1778. 
and admitted by the judge upon the trial) was, in many refpefls, ■ 

inadmiffible in law, and ought not to have been received. 

Secondly, That the conduGon drawn by the jury is not warranted 
by the evidence. 

To the evidence produced in fupport of the vicar's claim to the 
icveral fpecies of tithes under the firft iflue, it was objefled, that 
the original endowment iifclf ought to have been produced, an4 
that the copy of it alone was not (ufficient, and ought not to have 
been received. 

Anjwer. — It is not very cafy to underftand what is meant by 
this objedion, but it is fuppofed to be this, that the inflrument of 
endowment under the feal of t lie abbot and convent ought H> have 
been produced ; if this be the meaning, the anfwer is, • 

That fuch inftruments of endowment are at this time very rarely 
to be found ; that for the fake of prefer^Ad^ fuch endowments, it 
has always been ufual to enter them in the regtftry of'the biOiop 
of the diocefe, and that fuch entries in the bi(hop*s regiflers hav^ 
always been confldered as originals, and received as fuch In evi- 
^nce, without objeSion, in all courts of juflice. If the two en- 
tries produced in the prefent cafe from the two regiAers of the 
biOiop of the diocefe were neither of them to be confldered as ori- 
ginals, yet, as not any original is known to exift, they ought to be 
received as copies, deriving their authenticity from the places ii^ 
wbich they are found. 

'Oi/e^Uft.-^lt is further objedled, that the exceptions of the (e- ' 
Veral fpecies of tithes in the firft iflues ought to have been extended 
to the tithe of wool, as included under the word garba^ and to the 
tithe of agiftment, as included under the word bkdum^ and th^t in 
that refped the finding is wrong. 

But the refpondent humbly infifts, that the fenfe in which the 
jury have underftood thofe words is the qfuai and commoti import 
of them : that garba properly means a (heaf or bundle of corn, and 
is applicable to corn only ; bladum all kind of grain in the blade^ 
9nd that fuch is the fenfe in which they have been taken by old , 
writers upon thefe fubjefis. And it is obferfable, that in the in^P 
dorfement upon the eopy of the endowment found in the regifiry 
at Bugdeh f by which the vicar is further endowed with the third 
of the tithe-corn in Farcet) the word garba is ufed, which can only 
be applicable to fiieaves of com* In confirmation of thefe endow- 
inentt, and of this plain fenfe and import of the words, evidence 
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inrii was given of the vifcar*s having always received the fmall tiflxf In 
■' ■■ general throughout the parifb, ^itboat any exception of wool or 

agiflment. 

To the (inditig (i{)on the fecbnd iflue it is obj^ed> 

Firft, That the grants, of fir ff alter Mildmay are void in law, ai 
being within the ftattite^ of mortitiain. 

Secondly, That the finding of the jtitjr id not Warranted by the 
wocds and meailing of the grants. 

Thirdly, That there ought to have been an exception for Todi 
fart of Stanground as lies in the county of Cambridgi^ the gnot • 
tHenflofiibg the courity of Huntingdon only. 

Fourthly; That it docs not appear from the 6videncej what the 
' Beryhad ftrtn n. ^ 

Anjwers, — ^Thc rer|>ondent fubmits that he might fiifcly rtlyupoi! 
fh^ evidence of the receipt of all fmall tithes throughout the pariih 
by former vicars; his^fiMecefrors, iil anfwer to thefe objefiioos; 
frbni which it appears^ that the immemorial ufage in the pariih bai 
bden fo; 

Firft, The objbdioii tha^ fir fFalter Mildmay^ gi-ants dre kH 
in law feems to coiiie with very little propriety from the prefent 
Appellant iVith a view to defeat the ad of bis predeceflbr^ under 
-which all fubfequent impropriators for a fpace of now near t«ro 
hundred years havfe unifbrmly acquiefced. But it is infifled, that 
thcfe grants are not within the ftatutes of mortmain, nor is the fub* 
jecl of thefe grants, viz. tithes, one of the obje£ls of tbofe: afis, as 
Will Appear from the words of thofe aQs» in which lands^ and landt 
onlV) are jparticularly mbntioned; 

Tithes, in their original inftitutlon^ ^ere dellgncd for the fupport 
bf the officiating clergy^ in tbeir refpe£live parifhes; and althbogb 
they were frequently annexed to religious houfesi yet fome provi- 
-iion Was always niade for the perfon who aflually performed the 
dut}*; It was incumbent upbn the religious hpufe to make a rei- 
Tonable provifion for the vicar. That duty devblvcd in the prcfent 
inftance upon fir fFaltcr MiUmay after the abbey was diflblved; 
bnd it feems very hard to contend, that- becaufe fir JValtir has givea 
back a part of that; Ae whole of which was once defigned for the 
officiating parfofT) that gift (hall be void. But the refpondeot 
fubmits; that if it be bc|d that in fucfa an inftance as the prefent, t 
licence to alienate in mortmain be neeefTaryv it is not incumbent 
bpon him to produce fuch a licence^ but that after the length of tine 

^'bich 


CASES. 1159 

iVhich. has elapfed fince the dare of the grant (1588) it will be I778« 
prefumedi that there was a licence then, and that it is now loft. ■ 

Secondlvi The refpondent fubmitSy that his right to the tithe of 
wooiy lamb^ and calf, is clearly eftablifhed by the firft grant of fir 
Salter Mlldmay^. by which thofe tithes are abfolutely given to the , 
vicar and his fucc^fTors^ and that the verdi£t of the jury is war- 
ranted by that evidence alone,' without having lecourfe to the . 
fecond grant. 

Thirdly, The words " in the county of Huntingdon** arc only 
defcriptive of the general local fituation of the parilh of Stanground 
with FaicH^ by much the greater part of which lies in that county^ 
and a very fmall part ol it in Cambridge/hit e^ and it is fubmitted) 
from the recital of the grant and the wording of tr, that it never 
could be the meaning of fir IValter MUdmay to give lefs than all 
the tithe of wool, lamb and calf (with the exception of the de* 
mefnes) throughout the parifli ; to which may be added, that in th« 
grants to fir ly alter Mildmay of the manor and re£lory the county 
of Huntingdon alone is mentioned. 

Fourthly, The exception of the Befryflfadhxm is a Well-known 
defcription of the manor farm, undoubtedly containing what was 
originally called the demefue of Stanground^ and the old witnefles 
fpeak of it by the name of the Berryflead farm, as being fo called 
ia the laft century. 

To the fourth, fifths and fixth iiTues it is obje3ed, that the evi- 
dence does not warrant the conclufion of the jury ; but that as to 
fo much of the tithe of corn and grain as depends upon the fecond 
grant of fir Wdlter Mildmay^ by which one half of the lii he-corn, 
in Farcet is given, it ought to have been found with an exceptioa. 
of the demefnes and other lands, and alfo, that the vicar*s right docs 
not extend over any lands, but fuch as produced corn at the time 
of the grant, and were then called the fields of Farcet. 

The'fifth and fixth iflues being fubdivifions 'of the fourth, thc/ 
refpondent humbly infiils, that if the evidence be found to be fufii- 
cient to fupport thofe ifTues, it will follow of courfe that thc find-« 
ing of the fourth in his favour h right. 

The indorfement upon the old endowment found In thc regiftry. 
of Bugden (by which it appears that 22 H. 6. 1444 ^^ ^^ abbot. 
oi Thomey increafed the vicar's portion by adding to it one third, 
of the tithe-cprn in Farcet) would, it is fubmitted, be alone fuflTi- 
cient evidence to warrant the verdid of the jury upon the fifth 
iffue. But this is corroborated and folemnly acknowledged at the 
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1778. drftance of pear one hundred and fifty yearsr by. tlic then imprepri- 

*' ator fir fValter Mildmay^ who in his dted of C4th O&cief 15H7 

recites it as a known f<(£>, ^Mhat the vicar and his predtceflors 

had but only one-third part of the tithe-corn ol Farcel^* wiiboat 

excepting any part of that* hamlet. 

By the gr^nt from the abbey of Thormjy which gives " ttrlum 
garham decimis granorum in cam f is de Farfticd," it is fubmitted^ 
that not only the tithe of fuch lane) as at that time produced com 
is granted} but all corn-tiihe whatever^ which at any fiiiure time 
(hould arife from any newly cultivated land within the hamlet, and 
that fuch is the obvious fenfe of the words of the endowment, and 
the legal inference from them. This too plainly appears to bare 
been the opinion of fir Walter Mildmay^ who in the addition which 
he makes to the vicar's tithe-corn exprefsly mentions *^ that he 
wpujd then have a full moiety of all the tithe-corn renewing in 
the town, fields, and hamlet of Farcet** A defcription as general 
of the whole extent of Faraty as words can convey, apd that too 
without any exception of any lands whatever ; for the exception of 
the demefncs of Stangrowid in that grant relates to the tithes of 
vrool, lamb) and calf only. 

Upon the fixth iffue, by which the vicar claims two thirds of 
the tithe- corn in Farctt^ it is fubmitted that the evidence fupports 
the yerdi£l : one fixth part is given by the firfl grant in general 
terms ** throughout the town, fields, or hamlet of Farcet ;" to this 
grant there is not any exception ; but in the fecond grant there is 
an exception, to which the jury ought, as the appellant contends, 
to have paid fome regc^rd ; and no( having done fo^ the verdiA is, 
in that refpe3, again li evidence. 

Upon a careful and attentive perufal of the two grants, with the 
deed poll of 9th April 1588, it will appear, that the deed poll is 
very incorredly worded, and has ceitainly given rife to tbecrfOTS 
which are manileft in the fecond grant. 

By the firfl grant fir fValter Mildmay had difpofed of all bis 
tnhes of wool, lamb, and calf, throughout tjjie parifh, except only 
the deinefnes of Sianground, The objefl of the deed poll is to refuse 
to himfelf certain tithes which he had hy a prior deed, bearing date 
only two days after the firfl giant, fettled to certain ufcs, with a 
power of revocation. By that dctd poll he refuraes all the tithes 
of wo(»l, lamb, calf, com, and grain, which at any time thereafter 
Ihould be coming, a lifmg, Sec. within the town) or hamlet of 
Farcet j but fir fValier had no tilhc5 of wool, lamb, and calf, in 

Farcit 
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fareei at that time; in this, therefore, the deed poll is iiKorre8. *77^* 

The iccopfi grant is copied trom the deed poll, and profeflcs to con- ' 

vey niuic iian (ir fValter \\2A to grant, t/iz. the ritlies of wool, 

lamb, dnd calf; but it can hardly be contended, that becaufe it 

deicnncs more than iir IValUr had, ii ihall not even pafs that, which 

it is obviuus be meant, and was about to convey, namely ** all thofe 

bis tithes of com and grain, within the parilb, cawn, or hamlet of 

farat ;*' and as (ir fFalter knew, that the vicar had at that time 

one clear rooietv of the titne-corn there, without any exception, 

and had bimfelt contributed a part of but fix months before, it is 

impoibfole to conceive, that he could defigtkto add the other moiety 

to it, fubjv6t to any exception whatever. In faft, the exception 

can only apply to the tithes of wool, lamb, and calf, by relation to 

the firft grant, in which that exception is found, and from which 

it has inadvertently been copied into the deed poll, and the recon<) 

grant. 

Upon the third ifTue, by which the feveral parcels of land men** 
tioned- in it are found by the jury to lie within the vill, town» 
or hamlet of Farcet^ it is fubmitied, that there is evidence to prove, 
thai all thofe parcels are included within the known boundary of the 
large trafl oi- marfh ground commonly called Farcet Fm. 

The manors of Stanground iind Farai were diftind from each 
other, and appear to have been fo by the feparate accounts which 
were kept of each. 1 he rights exercifed by the lord of the manor 
of Ftinet over the marlh called, Farcet Fitt^ clearly prove, that 
in old time it was confidered by all perfons concerned, as lying 
within the limits of that manor« 

SrnUh accounts for the agiflment of the fen Atitb^ 31 to 32 /£ 8. 
as parcel of the manor ot Farcei. 

Sir fValter Miidmay %yk\ Auguft 1591 obtains a leafe of the 
manor and re3ory of Stanground from queen Elizabeth iot fixty 
years. 

The* manor of Farcet 7 Edw. 6, A, D. 1553 is granted to fir 
f Falter J^ildmay in fee. 

By the decree of the dutchy of Lanea/fer 7 Eliz. A. D. 1564. 
the fen is faid to be the very right and inheritance of (ir f/^alter. 

By agreement 10 E/iz. A. D. 1567 between fir ^^//#r and the 
commoners, 400 acres of Farcet Fen adjacent to his clofe, called. 
ConqueJ} Chfe^ were allotted to him, " which (hoold be held by 
him, and his heirs, in fcveralty for ever.** From which two in* 
ilruments it appears, xh^i the ^ecree and agreement related to 'the 

manor 
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jjj^^ manor of Farce! alone, of which fir fTal/er was at that time feifei! 
4ii — ;ii— *, in fee. He had at that time only a Icafe for years of the manor of 
Stanground^ under which the fen could never, witlTlfcgal propriety^ 
be called the very right and inheritance of fn ff^alUr; Mi kb 
could he, as leflce for years, accept from the commoners the 400 
acres adjoining to Con^ucji Qoft^ to hold to him and his heirs in 
feveralty for ever \ or, in compenfation thereof, have taken upon 
him to execute to them a releafe of the right of himfelf and bis 
heirs to the herbage of the refidue of the fen. 

It is manifeft therefore, that he was confidered as the lord of 
Farcet manor only ; and, in fad, thofe 400 acres have been en- 
joyed by the lords of Farcet manor in feveralty for ever fince, and 
are a£lually now id the hands of lord Brownlow^ the prefent appellant. 

From this evidence which applies thus pointedly to the whole of 
Farcii Fe/if the conclufion feems obvioufly to* follow, that no part 
of the fen can be, or ever was confidered as parcel of the demefiic 
of the manor of Stanground ; and although it is not contended on the 
part of the refpondent, that in all cafes the boundaries of a vill, 
town, or hamlet^ are co-exten(ive with the boundaries of a manor 
of the fame name^ yet it is infifled that fuch evidence wai pro- 
per to be laid before a jury, and carries with it a dtgrte of. ' 
probability, at leail^ where pofitive evidence of the a&ual 
boundary of the hamlet in queftioti cannot, at the diftance of aoo. 
years, be procured ; efpecially when the fen has, though equally near 
to the hamlet of Stanground^ been ever diftinguifhed by the name of. 
Farcet Fen^ and the river which lies between Packers Holme and 
Horfey Bridge^ and which divides Farcet Field and Stanground FuU 
from the fen, is likewife known by the name of Farcet fFater* 

From the ufage of later times it appears, that the land-tax aflelT*. 
inents have rated the fen as lying within Farcet'^ that Farcet has its 
conflahle, furveyor of highwaysi overfeers of the poor^ and church 
or chapel wardens. 

That the occupiers of C^queji Lands ferve parochial and civil 
offices for Farcet only. 

That Ktng*s Delfes Milbjy New Meadow^ the Pingles^ the filhcry 
of part of WhittUjca Meer^ are rated to the poors rate in Farui% 
except a few doles in Kin£s Delfe to Stanground^ which was the 
ground of the exception which the jury have made as to the local 
(ituation of part of King's Delfe, 

The local (ituation of the feveral pieces of ground mentioned ia 
the third iffue, being by the vcrdift of the jury afcertained to be 
within the hamlet of Farcet^ the vicar's right to lithe^ in purfuance 

of 
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W his en^wments, neceflTarily atucbes upon them ; a right which, 1778. 
Wbeii the land was drained in the iaft coatury, was cUimed by iht ' ■ 
then vicar againft the impropriator, and which, though difputed ' 

as to its extent, was n^ver abfolutely denied, till the prefent ap- 
pellant was adviied to difpute, and adually does difpute, any right 
which the vicar may have to any tithe at alt ; and this againft th^ 
Evidence of the grants of his predeceflbr fir ff^alter Mildmay^ from 
wbool his impropriation is derived ; againft the uninterfupted en- 
joyment of tithes of fome kind throughout the pari()i ; againft the 
compoGtion of twenty*five pounds a year, cohftantly paid from tb^ 
year 1640 to the year 1773; 2ind laftly, againft the leafes of 1691 
and 1 75 1 from the then vicar to the then impropriator of all hii 
tithes of what nature ox kind foeVeir in Farcet Fen^ at the yearly 
tent of fifty pounds. 
On the part of the appellant were produced^ 
Firft, Old records. 

Secondly, PepoGtions in acaufe 16S4.. 

Thb firft record therely ihews, that the earl of fFeJlmoreland^ ait 
impropriator of the redory oi Slanground^ obtained judgement in an 
%Aion for. tithes of grain and oats for lands within the pirifli of 
Stanghund. This certainly proVeS nothing againft the vicar, for it 
never was denied, but that the impropriator^had a right to the tithd 
of grain in all parts of the parifli, not in the hamlet of FarteL 
. The fecond record contains a declaration and plea xherely, and 
BOtbing elle. 

Tbe third is a judgement of noiifuit, in a catife of ErhanueJ Collect 
ligdiVaSi^PyilUam Bellamy^ but upOn what groiind the nonfuit wai 
obtained, does not appear. 

If fuch evidence as this deferved an anfweri the (bbfequefat leafei 
accepted by the impropriator from the vicar, which are ftated to 
have been granted ih confequence of a compromife, would be de* 
ciCve proof, that there had been no decifiori in thoft anions againft 
the right of the vicar. But as in one record the proceedings went 
no farther than the plea, and it is well known that a nonfuit by no 
means precludes a party from profecuting a funher claim, thefe 
xccords feem to ha\^e no force at all. 

The depofitions ih the o)d^ caiifc appear to have been ex parte 
examinations mex^fy ; the wltt^elTe^ nev^sr were examined in chief, 
hor was there .any crofs examination on the part of the vicar ; the 
Sepofitions were kiever publiftied ; fuch evidence, if admiflible, is 
certainly, on the impropriator's part^ entitled to very little credit, 

and 
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* 77°* and can never be fuppored to weigh, in the opinion of a jury, aninS 
old records, long uf jge, and the variety of circumAantial evidence 
produced on the refpondent's part. 

What relates to the fuppofed jurifdiflion of Sfa'^graund mnor 
over Farcet Fen is certainly entitled to no credit at aH ; rheap. 
pellant is lord of the manor of Staiiground\ the roils and proceeding! 
of the courts of that manor are in his hands, and are the onfy oro- 
. per evidence of the rights which have been excrcifed by the lord at 
different times ; no fuch evidence was produced at the trial, or 
offered; but, as it is obvious, that fuch evidence mu ft have been 
material had any fuch exifled, the rcfpondent fuhmiri, that he bn 
a right to conclude, either that no fuchjurifdiflion of the manor of 
Stanground c^n be proved to exift, or that," if the rolls had been pro- 
duced, they would have proved the direft contrary. 

From the accounts given of the perambulations, nothing certain 
can be concluded, but that the inhabitants of fuch townfhip trcrc 
jealous of the encroachments of the other, and kept a watchfof eye 
over ^very attempt that might be made by the one to abriclge the 
fights of the other. 

The vicar's right to tithes in the fen is certainly not abridged er 
affeftcd by any evidence tending to fhew that the impropriator 
has occafionally received thhes there, bccaufc it was a matter of 
perpetual controverfy between the impropriators and tlie vicars 
during many years; compofitions of twenty- five and thhtj-two 
pounds exifled during the time ; which compofitions partictibrty 
related to King*s Lands in the fen ; fo that any receipt of tithes 
from off thofc lands by the impropriator, as long as that coi»p»» 
fition exifled, was in fa£l the receipt of the Ttcar by the hzndsof 
another. 

Upon the whole, it is fubmitted on the part of the refpondciifi 
that the order which has been made by the Lord Chancclloot for 
refufing a new trial, ought to be affirmed for the following (amoogt 
other) reafons : 

Firfl, That there is not the leaft ground to impute to the learned 
judge, who tried the caufe, any mifdiredion to the jury, nor the 
adroiffion of any improper evidence in favour of the refpon« 
dent, nor the rejedion pf any legal evidence on the part of the 
appellant. 

Secondly, That the far greater and more material part of the 
evidence is in writing ; of the import and effc£l of which, the Lord 
CfaancellouiT w^s> and their Lordibips are competent judges ; and 

upon 
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upon which there is no retfon to fuppore, tliat any further light 1778. 
could be thrown by another reference to a jur)'. - , 

Thirdly, That the parole teftimony given was almoft wholly m 
favour of the refpoadent, and the cauk was tried with every pof« 
fible advantage to the parties and to juflice, a full fpccial jury of 
gentlemen having attended tlie trial, (which employed two whole 
days) many of whom had taken a view of the lands out of which 
tlie tithes in quefiion arife. 

jMlf 2 A. D. 1782. Ordered and adjudged, that the appeal be 
difmiffedy and the order complained of af&rmed. 

H, 19 Geo. III. A. D. 1779. Scac. 

IViUiams v. JVilUams^ li e contra. [MS.] 

J ORD C.B. — ^This IS a bill by the vicar of St. Kevem in Corn- 
wall for almoft all fmall tithes. The defence admits an endow- 
ment of all the tithes in queftion, but infills upon cuftomary 
payments for all the ancient farms, and alfo for certain dues and 
ofierings. The parifhioners have filed a crofs bill to eftablifh thefe 
cuftomary payments. On the part of the defendant, the proof 
arifes from two written inftruments ; one, an ancient pari(h>book 
kept in the parifh-church among the pariffi papers, entitled ** St. 
Kevern parifb 1683. An account of the tithes then due, &c. accord- 
ing to the ancient cuftom of the parifh ;'* and concluding ^ we 
tlie minifter and twelve of the parifh do find the cuftom above, &c* 
to be the ancient cuftom, &c." figned by them all. The next, a 
terrier dated 1727 brought from, the Biftiop's Rcgifiry, in which 
are words to this effefl, " faid to be a pretended cuftom as follows ;*' 
then it tranfcribes the former. None of thefe tithes, as far as ap- 
pears, have ever been paid in kind. But the payments for mar- 
riages, &c. have been various and frequently diflcrent from thofe 
ftated in the two inftruments. In 1683 therefore there appears a 
formal acknowledgement of the vicar of the exiftence of certain 
cuftoms. Whether the tithes in kind were paid before or after the 
terrier does not appear ; but probably not, becaufe of the phrafe 
** pretended," whence it feems at that time to be afferted on one 
fide^ but not admitted on the other. However, it does not appear 
that the vicar ever took tithes in kind. The compofitions them- 
lelves afibrd no certain evidence whether paid for the tithes in 
kind, or for the cuftomary payments. There is therefore fuch a 
£rouDd as dcferves further inquiry. The terrier ii faid to be im- 

p^rfed, 
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'779* pcf'c£l, becaufe all tithes are not included in it : but it does not 
r^-l— --i appear, that the pariQi has yielded thofc fpecies which are omitted. 
And it is obfervable, that there is no proof of tithe in kind having 
been paid for any other fpecies than thofe mentioned in the psmers. 
As to th? dues, it has been infified, that there is a difference ; yet 
if thpfe payments appear to be part fo, part not, they may be 
feparated by a jury. 

The mode of inquiry is next to be confidered : for it is faid truly, 
that the exemptions alleged are of particular farms, thofe proved 
are general. There being no prayer fuited to the proof in the crols 
bill, that muft be difmtfled ; for the court cannot decree what is 
not praye^. As to the vicar's bill ; (here, an indorfen^eot being 
made will enable the court to decree for him only fo far as he ap- 
pears entitled : if no modufes are found, to decrep him tithes ii^ 
kind : if any, then fuch modus arrears. 

EyrfB. — Is the defence fufficient to prevejit the court from^Cf 
creei;ig tithes in kind ? Now, by the paper 0(1683, ^^ theufagc. 
bad been coi>formabIe to it, the vicar could not have claimed titliet 
in kind for tl)e cudomary payments there. Yet befides the ufagei 
' (bme things on the face of the paper go to (hake its authority. 
We cannot therefore make a decree upon the foundation of it. The 
compofitions proved are confiftent with both cafes. Theiffucs 
therefore to he tried muft be as dire£led by the Lord Chief Baroo. 
As to the crofs bill, the plaintiffs have miftaken their right; and as 
that which they pray cannot be decreed, it muft be difmiflcd, and 
Vvith cofts, as the defendants are all brought here unneceffarily. 

Hfttharfi an4 P^rfyn Bf concurred, and that the crofs bill bcdif- 
miffed with cpfts. 


H. 19 Geo- III. A. D. 1779. C. p. 

Pyle V. DowVwg. [2 Bl. Rep. 1257*] ' 
1 HIS was a cafe from the court of Chancery. 


Rankneft of 


a rnodu* is ^, nlaintiflF Robert Jfaac Pykfy as vicar of Chew Magna in tht 

not a quel- • r •' ' -.. •'/►/^t 

tion of law, couuty of Somerfet^'is entitled to all the tithes of the pariQi 01 Chew 
to**impeach Magna and the hamlet and cfiapelry of Dundry (except the tithe of 
iliitu^' ^«roe ancient demefne lands called Qverjands), or to certain modtifcf 
for the fame, and in lieu thereof. 

The defendant Dawling is the owner and ofcupjcr of a ccrtaia 
farm aa4 lands within the faid vicarage and chapelry, or the j^ithabfe 
|ila<;je3 thereof, and bath raifed and kept many \mh^ u^n bis fai4 
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. farm, " and fcts up a modus of 2 s. 6.d. to be paid to the vicar of 1779. 
the vicarage aforeraid, on 5 jlpnl in each year, being Lady-day^ old — — s--— • 
ftilc, in Heii of every tenth iamb in kind." 

The quefiion for the opinion of the court is, whether fuch modus 
of 2 s. 6 d. for overy tenth Iamb, to be paid on 5 Jpril in each 
year, is a good modus, or not. 

Heath for the plaintiff, argued that it was bad, as being too 
rank, and out of all proportion to the price of lambs in the time of 
Richard the Firfi, according to the calculations of bifhop Fleetwood 
in hiS'Chronicon pretiofum^ and cited Grafcomb 2ii\^ Jefferies^ A.D, 
1687, and Layfield and Delap^ both mentioned in Chapman and 
Smithy iVez. 506. to ihew tBc antiqi^ity of this objeflion. So, in 
Lxiti Raym. 1163. P cwys jufiice faid, that fuch modufes were 
always over-ruled, when he fat in the Exchequer. Accordingly in 
Benfon and Jf^atkins^ Burib. 10. a very rank modu$ \yas Qver*n;led. 

Gr off for the defendant ioGfled, that though a court of Equity 
might determine as they pleafed, yet when they fent a qi^eftion t(> 
be decided by the courts of law, it mud be taken up upon legal 
grounds. Ranknefs, as itis called, is only evidence againft the an- 
tiquity of a modus, but the quefiion, whether the modus is good> 
muft mean whether it is unreafonable or unjufl , and that pre* 
fuppofes the modus to have exifled, in point of fa£l, from the time 
of legal memory ; and if fo, >vhat objedion can be raifed to this 
modus in point of Uw ? 

And by xhe Court (in the abfeoce of GouU juflice).— Courts of 
Equity, which are judges of both the h& and the juflice of the cafe, 
may cert^nJy over-rule a modus, wheie they fee th^t the internal evi* 
idence again{i the pollibility of its immemorial exiflenc^ is fo flrong, 
that it would be nugatory or opprefTive to fend it to be tried by a 
jury. And by Black/lone ],) fo it was done by lord Hardwicke in 
Moore and Bedford f H, 1750, Tj^Geo. 2. who faid he fhould be 
alhamed to fend a modus of 30 1. per annum to be tried by a 
jury, where the real value of the tithes was not above 60 1. and 
decreed for the plaintiff, the parfpn, with cods. SomTorrlan^ 
and Legge fix different modufes were over-ruled for being too rank, 
without direQing an iffqe to try any of them. But when its good* - 
nefs is referre<i to a court of law, we mufl take it for granted, that 
^he fa£l of its having Tmmcmorially exiUcd is admitted, and only 
iX)nfidcr what objc£lions may be made to it in point of law, as for 
jDHCertainty, inequality, &c. We (hiill certify our opinion to the 
.Chancery. 

• The 
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1779. Tht certificate ivas asfolkxvs : 

■ " We have heard counfel gn both fides, and have confidercd thk 

cafe ; and as ihe cafe foppofes the cxiften^c of the modus ia 
queftion from time immemorial, which we conceive to be a 
queftion of fa£l, we are of opinion, that there does not appear 
any reafon why this (hould be confidered as a void modus in 
point of law." 

fr. De Grij. 
9th February 1779* ff^. Black/lcnii 

G. Neires, 

H. 19 Geo. III. A, D. 1779. Scac- 

Fynes y. OrJoyno. [MS.] 

TORD C. B. — This is a bill by ^he vicar of Netvari fof uriain 
fpecies of fmall tithes which he claims by endowment. Tte 
defendants, who are the occupiers, and impropriator, inGft thMthe 
vicar is not entitled, becaufe a penfion of lol. is paid bv theiflh 
propriator to the vicar inheu of all tithes, and he, the impropriitorf 
is entitled to the tithes. 

.The vicar founds his title upon an endowment in 1428, giving dl 
tithes and ail profits of the church except the lands belonging to dtf 
church and the tithes thereof, and except the tithe of com^ bijff 
wool, and lamb, which ate decreed to belong to the prior and coih 
vent of St. Catherine at Lincoln and the order of St. Gilbert^ aftd liib- 
jefling the vicar to the payment of twenty marks yeaily to the 
prior and convent. This endowment is a titles unlefs it has been 
lince legally varied. The defendants infill that it has, and tbit 
10 1, penfion has been given in lieu of the tithes. If it ftanJi 
without evidence one way or the other, though the vicar has not 
received the tithes, the endowment is ftill to prevail. 

The defendants have given parole and written evidence to prote 
ti time when the vicar was not entitled to the tithes. The pawl 
refpefls agillment-tithe, but no particular inftances are fpecified 
except for a fhort time, and afterwards refufed. Tithe ofontom 
has been (hewn to be paid to the impropriator in kind. Befides thisi 
there has been much written evidence. I. The Liter Reijps in 
^6 //. 8. where it appears that the vicar is entitled to feveral fpeciei 
of fmall tithes, value 40 s. &c. and liable to the payment of to I 
to one of the paiilb ptiefts. Therefore all was not taken from iam 
at that time« 
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•2. The minifler's accounts in 30H. 8. The bailiff then accounted 1779. 
for 14 I. 8 s. for the Tarm of the redory and tithe of grain, hay, woo], ■■ 

and laraby and for fome particular f:nall tithes, at 8 s. and of fmall 
iithes in general of two perfons, at 40 s, A penfion at this time 
was payable by the vicar. Here appear then to be other tithes be- 
fides corn, wool, and lamb belonging to the rcdor. But it is ob- 
fervable, that the fmal) tithes over all the glebe were likewife re* 
fcrved to the mona(ler)\ It is obfervable, too, that the penfion to 
the re£ior was at that time payable. 

3. Minifter's accounts of 37 //. 8, Of the fame amount ; ftating 
likewife the penflon. 

4. Minifter's accounts of i £. 6. This ftates the penfion of 13 K 
6 s. 8 d. not anfwered for 20 years lall paft, becaufe the profits of 
the vicarage were fo inconfiJerable as not to be fqual to the dif«> 
charge of it. From tliis time therefore there is no evidence re- 
fpe^ing the penfion. 

5. 2 £. 6. a return of commiflTioncrs under j £. 6, for fuppreffing 
chantries, that an affiftant was ncccflary to ferve the cure in Newark. 

6. In the Receiver Generars account 3 E. 6. an article of 10 !• 
payable to an affiflant in the cure of Newark out of the chantry 
lands, during pleafure of the court of augmentations. 

7. Particulars of a leafe, (hewing that the rcflory had been de- 
mifed for 7 1. rent, and 10 1, to the vicar. 

8. Dtmife J}y the crown to the countefs of Rutland of the rec- 
tory, with a covenant to indemnify the crown from payment of the 
10 I. Now it appears that the 10 1. had been appointed during 
pleafure out of the chantry lands. After that time it had been char- 
ged on the reflory, which accounts for the covenant of indemnifica- 
tion. Hence it appears how the penfion of 13 I. 6 s. 8 d. had been 
difcharged, and how that of 10 1. became payable to the vicar. 
This is a very faiisfaftory account of the continuance of the vicai's 
right. He is therefore entitled to an account of the feveral lithablc 
matters. 

P. 19 Geo. III. A. D. 1779. Scac, 

Broadley v. Brockkbank. [MS. ] 

Torkjhlre^ 7th May 1779. 

nr^WZ plaintiff dated that he had, for 36 years pad,, b^i> entitled 

to all the tithes of corn, grain, hay, aad potatoes, in kind, 

arifing in Tranhi Anlaby^ and fFalfreton^ in thq pariQi of Elveley or 
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i779» '^'^^ ^^^y^ ^" ^^^ county of Torh^ and the tithable places thereof, 
^ ■ formerly part of the pofleffions of the Priory of Haltonprici \ that 

the defendants BrockJebank and Biltotiy inhabitants and occupiers of 
fcveral lands in Tranhy^ had, in 1776, planted large quantities of 
potatoes in the open fields, and dug them up and carried then 
away, without fetting out the tithe thereof. He therefore prayej 
I an account and payment of the fame. 

The defendant, the vicar, denied that the plaint ifT was righful 
impropriator or re£lor of the pari(h,or that he was entitled to the 
tithes demanded by the bill. He faid, that he believed he had por- 
chafed fome portion of the great tithes of the parilh ; ^ut could not 
tell what right he had fo purchafed ; that much the larger part be- 
longed to the heireffes of R. EUerker deceafcd ; that the faid co- 
heirefTes were redors and patrons of the vicarage ; that the plain- 
'. tifTwas not entitled to the tithe of potatoes or any other fauD 
tithes arifing in that parifh ; but that he, as vicar thereof, was en- 
titled thereto ; that he had been vicar of the parifh 42 years, and 
was prefented thereto by E. Br/ti/Jhaw dcccakd ; that he andbispt6 
decefTois had always received the fmall tithes within the refioiy,or 
a fatisfaflion for the fame, and in particular the tithes of potatoes; 
but that he had never feen the original endowment of the vicarage^ 
nor did he know where to find the fame. 

The defendants Brockkbank and Bilton alfo denied that thephin- 
tifT was impropriator or re£lor of the parifh, or that he was entitled 
to the tithes of potatoes; and faid that they had heard that he had 
purchafed fome portion of tithes, but what portion they could not 
fay ; they admitted that they were occupiers of lands in Tnnh]\ 
and that they had planted potatoes in the open fields, and haddog 
them up and carried them away, after fetting out the tithes to thevicar. 
On the hearing the plaintiff proved his title to all the right of 
the impropriator within the three hamlets, and in order to difprove 
the vicar's prefcriptive right to fmall tithes, produced an endow- 
ment of the vicarage, which, as he faid, proved that the vicarage 
had its creation within time of memory. This endowment was 
dated 1 344, but reciting that the Archbifhop (who makes it),had by 
a former in flrument appropriated the re£lory to thepriory of Halttfi' 
pricey referving to himfelf the ordination of a perpetual vicar, the 
court thought that this was not certain proof of the vicarage 
having had . its firfl commencement at this time. Added to 
which, the remaining part of this endowment enumerated manyi 
viz. ten fpccies of fmall tithes, and one of great, for the fupport of 

the 
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the vicar. Among thefc were dccima quadragefmaUs^ which might 1779. 
comprehend any fpecies of tithes payable at Ltnt \ and then follow- ■■ 

cd a refervation to the monaftery of the tithe of agiftment of their 
own cattle, and of the tithe of their own garden, two fpecies of 
tithe which were not enumerated by name, and which therefore 
need not to have been refcrved, unlefs they would have paffed to the 
vicar under the words dicima quadragejimales. The parol evidence 
in the caufe proved generally the enjoyment of all fmall tithes by 
the vicar, except in one inftance, where the refior had about 30 
years ago received the tithe of potatoes the firft time of their culti- 
vation in the parifh. The court therefore clearly thought, that 
the endowment coupled with the ufage proved the right to all fmall 
tithes to belong to the vicar ; confequently, that the plaintiff's bill 
inuftbedifmifledybecaufe, though the court might have required more 
proof if the vicar had deGred to have his right e(labli(hed,yet this was 
iufficient to prove that the plaintiif could not make out his right to 
that which he demanded. There was alfo given in evidence a nova 
ardinath^ as it was entitled, made about a century afterwards, 
whereby the then archbiihop, upon a fuggeflion that the monaflery 
was fo far impoverifhed as to be unable to rdaintain its due hofpita- 
lity, did, with the confent of the then vicar, ordain that the monaf- 
lery (hould for the future pay to the vicar only 20 marks a-year in 
lieu of the portions of tithes which had been allotted to him. But 
there being no evidence whatever that this payment of 20 marks 
bad ever been made, but, on the contrary, there being evidence that 
the fmall tithes had been enjoyed by the vicar as far back as the wit* 
nelTes remembered, it was prefumed by the court that this inflru- 
ment bad never been carried into execution. The bill thereforQ 
was ordered to be difmifled, but without coAs, 


Tr. ipGeo. IIL A. D. 1779. Scac, 

Calmett v. Sherratt and others occupiers, and Muchellviczx, [MS.] 

'npHis was a bill to edablifh the plaintiff's right as leffee of the 
dean oi Litchfield againft the vicar, and for an account of all 
fmall tithes, and fome others againft the occupiers. The patron 
of the vicarage not being made a party, the plaintiff could not pro- 
ceed upon the prayer to eftablifh, he therefore (rather than let the 
caufe ftand over to amend) waved that part of his prayer. To provQ 
bis cafe be merely produced a leafe of all tithes belonging to the 

472 redoryi, 
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jnng, Tcflory, excepting the vicarage and its tithes. The vicar gave ia 
■ evitlcnce an ancient copy of an endowment /// totD aiUragrOy aph^i^ 

lana^et prindpali legato^ with marginal notes accounting for non- 
payment of lamb and wool, and the ftrorgeft proof both from ih^ 
plaintiff's witnefTes and his own, that he and his predeceifors had 
received conftantly money payments from the different inhabitants 
at Eajier annually, under the name of linjltr dues^ diSereiU it 
quantity, viz, many of i s., 2s. 6$., 3 s^. and fome of I2<. and 
15 s. which from their magnitude could not he mere EaJhroSa* 
ings, and which were conftantly in the parifh underfiood and re- 
puted to be a conipojition for all Jmall tithes except wool and bmb, 
and except hemp and flax ; that the vicar had received diflinS pay- 
ments for hemp and flax, ufually at the rate of 4. s. and 5 s. an acre, 
and had likewife received from foreigners having )aud within thl'^ 
parifh, fums under the name of herbage money. Some of the Eajiit. 
dues were likewife paid for lands on which no horfes had for ibme 
timeexifted. Befldes this, he produced a furvey out of the dean and 
chapter's regiftry, fuppofed to be the par Uamintatj furvey^ in which 
the fmall tithes, except lamb and wool, were faid to bdong to the 
vicar. Againft this there was no evidence except one witoefsai 
to herbage of fheep, which proved no more than that the reflor wai 
entitled to tithe of wool. As to the occupiers, they proved pa]^ 
ment to the plaintiiTof all but fmall tithes, except in one infiance 
of half a year'4 hay, vfrhich being doubtful, an account was diredcd 
as to that at the peril of the plaintiff. As to all the reft the bill wai 
difmiffed, and the only queftion was refpeQing the coftse The 
plaintiff urged his right at commou law, and the ufage to kt Um 
try it without ccifls. But the court thought this fo very plaia a 
cafe, all the evidence of endowment being within the plaintiflPs own 
reach, as well as of ufage and reputation (either endowment explain* 
ed by ufage, or ufage alone being fufficient for the vicar), that then 
wanted probabilis cauja Utigemdi \ and as bis demand was without a 
fhadow of foundation, and that to his own kriowledge^ be ovight to, 
pay the cofls, and fo it was direded (j). 


{h) In Mr. Barw F.jre'% notes of this cafe, it is Hated that the bill vas diflmiflcdapiiA 
the defendant SA^r J tf//, becauie it turned out in evidence that the plaintiff had madr I 
]ca(c of his tithes in that diftiid in which Sh(rratt\ lands arc ftatcdin his anfwvrtolie; • 
^i-hich rnake^ an cq«iit.4ble nonrUit; that it turned out too, iha^ the titbci dcmaodcdtt 
a^atnll; i^'&si/.V lud tce;i [>a;d. Vide 4 /foct/'i Deer, ^4. 
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^r. 19 Geo. in. A.D. 1779. Scac. 

Robinfon v. Barroby, [MS.] 

^HIS was a bill to cflablini culloms of tithing. The defendants Cuftomsnot 

denied the ciiftoms, but acknowleciged that they had tithable J^^outa 
Inatters which were unpaid if due in kind. The counfel for the trial at law, 

■ ^ unlcfs the 

platntiff' ftated, that the evidence was fo ftrong as not to bear con- defendant 
^rovcrfy. But the court faid, that cuftoms never were eflablijhed ^jc\^* " 
vrithcut trial at law, where the defendant denied the cuftom, unlefs 
the defendant (hould waive an iffuc tendered. And this was ad* 
'ititted to be the praflice on all hands. 

Tr. 19 Geo. III. A. b. 1779. Scac. 

Jeremy v. Strangeways. [MS.] 

^T<HIS was a bill by the- vicar of MurUnch in S^tmerfetjblre againft a vlrar in 

the impropriator and occupiers for an account of tithe of feed- '"^ pcrcip- 

dover, and to eflablilh his right. On evidence of a general imme- fmnii tithes^ 

morial receipt of ail fmall tithes arifing within theparifh, except the tUhifof ^ 

tithe of clover- feed, which alonp appeared to have been paid to the cloycr-fccd, 

impropriator, the court decreed an account from the time of filing been paid 

the bill, it not having been demanded before, and to eftablifh the p^opriiJor 

Ticar's right. And as one of the witnefles ftatcd that the payments "'l^^*^ ^ 

•f clover-feed tithe had been made to the impropriator under a mif- notiun that 

taken notion (which long prevailed even in courts of law) that the lo^d iJc'" 

iecd followed the nature of the erafs, and belonged as fuch to the "*'"'^* ^^ 

inpropriator, to whom the tithe of hay belonged ; the court dc- entitled to 

fcreed it without granting an iffue, though that was afkcd by the im- ot Ui£!^^*' 
propriator ; but without colls (notwithftanding it was alleged that 
in all the former cafes cofls had been given}^ becaufe the vicar ap* 
peared for fo long a time, (feven or eight years after becoming To), 
to have acquiefced in the payments to the impropriator, and not to 
havt claimed it but by his bill. 
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Whcic a 
(tcfcndanC 
claims a 
poll ion of 
tilhcs, and 
lupports 
that rbim 
by c\idcncc 
of long pol- 
fcfliuuy h 
court of 
equity will 
not intcr- 
pofc, but 
leave the 
plaintiff to 
hij> legMl 
remedy. 


Tr. 19 Ceo. III. A. D. 1779. Scac. 

Si;c(t V. Airfy and others. [Sir J. Mitford's MSS.] 

^T-'I1E bill was filed by Dr. Scof/^ as rcflor of Simonbum9m Nir- 
thumberland^ for the tithes of com and grain of a form cajkd 
EaVs Farm ; for the tithes of corn from Park End Farm^ Unbafi 
Farm J Lotlerford Door Farm^ and Hillhouje Farm; for agiftment-titha 
of Haughton S trot her* s Farm^ and Knott^s Farm; and for the tithes of 
milk from Lee Hall Farm. Several of the defendants were occu- 
piers of fome of thofe farms ; and the defendants, the Airejs^ woe 
owners of part of the lands, and claimed the tithes of EaCs Farm* 

The principal quefiion was, whether the plaintiflF was entitled to 
the tithes of corn and hay of tlie lands of which the Airejs claimed 
thofe tithes ? 

In delivering the opinion of the court, the Chief Barm^ after 
flaring the cafe, obrex:ved, that the prefent cafe was not a demand 
of tithe for land which bad hitherto paid no tithe, and that the d> 
fence was not a prefcription in mn decimando. In all fuch calies 
(he faid) the rule has been, that a perfon fetting up an exemptioii 
from the payment of tithe muft (hew the particular groond of 
exemption. If that is not (hewn, the defence amounts to no more 
than a mere non- payment of tithe, which, however long, is 00. 
defence. But, in the prefent cafe, the plaintiff claims the tithe of 
land o( which tithe has been conflantly taken. For, although 
a part of the land has not adually paid tithe, it- has been no otber- 
wife exempt, than becaufe the tenant of that part has beeen tentnt 
of the tithe of all. 

The tithes having been aflually paid, the next quefiion if, how 
they have been paid. They have been paid from* particular laodi in 
the nature of a portion of tithes. It appears that in 5 Jd. i6o8| 
thefe tithes were in the po{re(rion of the Ridlejs. A fine was then 
levied of them by Ridley and his wife. They were afterwarib 
devifed by^ his fon in 1673. His grandfon in 1674 devifed them 
to trullees in truft to fell. They were a£lually fold to ffTntfieUin 
1683. They were afterwards the fubje6l of a family fettleroent on 
the marriage of a daughter of ff^hitfield in 1704. In 1708 thcjr 
were conveyed in fee to Green. They were afterwards mortgaged, 
and different affignments were made of the mortgage. They were 

then 
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then again devired oy the mortgagee, and the devifce purchafed tlie ly'-o. 
equity of redemptioa, and devifed to perfons under whom the — — — 
defendants, the Aireysy claim. For 170 years they have been the 
fubjefi of Tales, mortgages, and devifes, as other property, and 
have been always confidered in the fame light as the other real pro- 
perty of the perfons who from time to time have claimed them. 
They were capable of being enjoyed \>y the perfons who have en- 
joyed tbem ; and the quellion now is, whether a court of Equity 
ought to interfere to take thepoflcffion from perfons who have been 
in poITeflion for fo many years with knowledge of the rcflor. It 
does not appear how th^ RidJeys became entitled ; but it appears, 
that being in poflefTion, they fettled, mortgaged, and devifed the 
litbes as their own abfolute property. If notwithftanding this long 
poflcffion, the plaintiff is legally entitled, he is not without remedy. 
But it if too much in a cafe of this kind for a court of Equity to 
interpofe, and after fo long a pofleflion, to take the property from 
the polleflbn, and decree the re£ior entitled to it. The court has 
been prefled to dire6l an iflue: but there feems no reafon for the 
court to interpofe thus far. Whether the court dire£ls an iflue, 
which adopts in fome degree the plaintiff's demand, or leaves the 
plaintiff to purfuc his legal remedy, he may make good his demand, 
if it is well founded. It is therefore not abfolutely neceffary for 
the court to interpofe. 

Ejn B. — The principal queftion in this cafe is the defence fet 
up by the Aireys againft the prima facie title of the re£lor, founded 
on a title fet forth in tlieir anfwer, and the indifputable fa£l of 
afiual poffeffion, occupation and pernancy of the tithes. The dif- 
tinSton between a prefcription in non decimando^ and a claim of a 
portion of tithes, is an eflential diftindion. A prefcription in non 
decimando is fimply unlawful. No fucb prefcription can be main- 
tained. If no tithes have been paid, a title founded upon mere 
non-payment is fimply a prefcription in non decimando^ Evidence 
of length of poffeflion the court can pay no regard to ; for the pof- 
feflion mud have been unlawful, and the court is therefore bound to 
decree in favour of the common right. No prefumption can be ad- 
mitted to fupport a mere (imple prefcription in non decimando. If we 
depart from this rule, we^overturfi the whole law upon the fubje£V. 
But there is a great difference between a claim founded on mere 
non-payment of tithes, and a claim fupported by evidence of adual 
enjoyment of the pernancy of tithes. The title is not unlawful. A 
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^779' good title may have bpen derived to the parly in pofTcSion. TI16 
^""""~" title therefore not being fimply unlawful, long poflcflioh is ctrj. 
deiice of the title. The cafe of Fatijhaw and Rotheram^ (lard at 
the bar, appears fo me, from a note. I have feen, to have beea 
miflaken. The ground of that determination feems to have beeni 
that however doubtful the cafe flood as to title, there had been 
long pofFefTion ; the claim was of a portion of tithes, the parties 
might have a good title, and it was not right foe a court ofEquitjr 
to difturb the poflefTion. The do6lnne was good applied to that 0/ 
to this cafe. There is no diflerence between a lay impropriator and 
a reflor. The lay impropriator becomes as it were a fpiritual 
pcrfon ; he holds in the fame right. If it is not proper to diflurb a. 
pofleflion in favour of a lay impropriator, it is not proper to difiuik 
it in favour of areflor. The arguments at the bar have run wild 
en the head of prefumption. V/e are to prefume fo much as ttt 
deflroy the whole law. For if upon more polTeflion every thing ii 
to be prefumed to maintain that podeflion, there was no neceffity 
for the flatutes of limitation. It will be better for every perfon ii 
poflefTion to burn his title deeds, and reft wholly on prcfumptioD. 
In the cafe of the crown and of the churchy there is a maxim (land* 
ing in the way, Nullum tempus occurrit regt^ aut icckjie. It is 
difficult to fettle the bounds of this maxim. It is clear that the 
crown and the church (hall in no cafe be barred by fucb imputed 
laches, as would bar private perfons : that the ftatutes of limiutioB 
{l)all not extend to them. Whether the maxim (hould go farther, 
1 much doubt. With refpe£) to prefumption arifmg from the afil 
of other perfons, I think it ought to have the fame force againft the 
crown and the church, as againft private perfons. In the cafe of 
Alderman and Chittfs will [c) it was prefumed, that the firft flieet 
of the will was in the room at the time of the execution of the 
fccond (hcet which was attefted by the witnefles. Suppofc tlie 
crown had been interefted to conteft that will ; I think the fame 
prefumption ought to have prevailed againft the crown, as did 
prevail againft the heir at law. In old recoveries a good tenant to 
the precipe is prefumed. If the crown is a party, there ought to 
be the fame prefumption againft the crown, as againft the heir. 
Prefumption upon the a£ls of parties ought to be made with as 
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}0uth force againft the crown and church, as againft other perfons. ] yng^ 
8ut nothing is to be prefumed againft laches of the church, their ' ■ ■■ > ■ 

not claiming. The maxim has there its full force. I have faid thus 
much, that it may not be imagined we have gone too far on the 
^oQrine of prefumption. I agree with the Lord Chief Baron 
Upon the ground of great length of pofleflion, and the claim being 
9f a portion of tiihcs, which might be lawful, that the bill ought 
^o be difmifled. 
The other barons concurred in opinion with the Lord C. B. and 

Tli cafe of Fanlhaw t;. Rotherara, duJ in the preceding cafe^ and 
determined March 14/A 1759 at Lincoln* s Inn Hall^ appears by 
the note which was produced in the argument to have been as 
follows : 

The plaintiff brought his bill for ati account of tithes. The de« 
fendaot infifted by his anfwer that he and they whofecftate he had 
in the lands whereof the tithes were demanded, had ^ title to the 
tithes. It was in proof in the caufe, that the defendant and thofe 
under whotn he claimed had been in poflef&on above 100 years; 
and feveral conveyances, intervening without any claim from the 
plaintiff or his anceftors, it was infifted, that there had been a feve* 
ranee of the tithes from the rediory ; or, that there had been fome 
grant or deed, whereby the plaintiff's anceftors, or thofe who had 
he right to the reflory, had exempted the defendant's eftate from 
:be payment of tithes. 

Lord Keeper Henley. — I will firft give my opinion on the points 
>f law made in this cafe abllraQed from any equitable confide- 
ratioD. 


(i) Edwards v. Ld. f^trnon, in the Exchequer 23d February lySi) on a bill brought- 
»y a fpirirual rcAor for tithes, the defendant fet up a title to the riihes under family 
ettlcments and pofleflion for 171 years, as a lay fee. Baront Eyty Ho/kam f and Ptrryn, 
bought the cafe of Sart v. yiirey was determined on right grounds '* th.it a court of 
iquity ought not to aflift againft long poflcflloni" and that cafe having been acquiefced 
n, they thought they ought to difmifs the prefent bill, as they did that of Sc&tt v. ^hty, 
irith cofls, and they gave judgement accordingly. After 171 years the qourt prefumed 
he appointment of a vicar and confolidation with a curacy. 

F/4e Rot. Pari. 8 Sc 9 £. 2. A.D. 1315. No. 6. petition of the Lifhop of Dt/rksm 
ti to grant of lands in the franchife of iretk io TyndaUf and the patronage of the church 
rf Symufid^Hrn, 

The 
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The (irft queflion is, whether a man can prercribe in a non-ded" 
mando againft a lay impropriator ? And I am clear, that he cannot. 
The books are all uniform as to this point at the common law as 
againft all fpiritual perfons : and however obfcute the reafon of 
fuch a rule may be at this day, whether in favour of ecclefiifticki, 
as the books fay, or for whatfoever other reafon ; yet, when it hai 
fo long prevailed, though no reafon for it can be (hewn, it nroft 
be prefumed, that it took its firft rife m fome publick utility. And 
I think, when a point of law is fixed, though the judge, who is to 
determine, can give no reafon for the fixing of it ; or, though the 
reafon generally afligned for it, be not fiitisEi^lory to him, be is 
neverthelefs bound to determine according as it is fixed, and has 
no power whatever to depart from the law. I think, however, that 
this further reafon may be given, that if a perfon could have pre- 
fcribed in mn decimando at common law, it would have opened a 
door to many alienations which the law did not mean to enoou- 
rage. I am therefore clear in this, that, as at common law.anan 
could not prefciibe in mn decimando againft a fptricual peribn ; lb 
neither can he now againft a lay impropriator : for the lay inpio- 
priator ftands exadly in the fame light as the fpiritual perfon did 
befofe the diftblution of monafteries ; and by the grant in thucafe 
the reQory undoubtedly became a lay-fee. 

The fecond qucftion is, whether it is not necefTary in fetting up 
a difcharge from tithes to produce the deed or grant whereby the 
lands are difcharged ? which is, in fubftance, no more than this, 
whether a man can fet up a conveyance from a parfon, with the 
confent of the patron and ordinary, without producing the gmt \ 
And I am clear, that he cannot. Regifi. 58. By alienation the 
fpiritual fee becomes lay, and is to be determined by the fame rala 
as other lay rights are. In prohibition the perfoi) claiiming fuch an 
exemption was bound to plead it, and fpecially to fatisfy the court 
of the fufliciency of the difcharge : for tithes were of common 
right due, and, confequently, he was bound to produce the deed 
whereby he claimed his difcharge. Hob. 297. and all the boob of 
entries prove this. So is the Bijhop of fVincbefter* s cajt^ a tiif- 
Therefore, I think that no man at common law could avail him- 
felf of a difcharge withbut producing the deed or grant under 
which he claimed it. 

In the next place then conGder this upon the ftatute of 
31 i/. 8. 

By 
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By this ftatute the lay impropriator ftands exa£lly in the fame 1779 
litoation as the fpifitual perfon did before it was paffed. Com. ' 
Rep. 651. Hob. 296, Therefore, as no perfon can'prefcribe againft 
the fpifitual perfon, confequently, it is clear, that you cannot fet 
up a general difcbarge againft a lay impropriator. It is to be ob- 
ferved that before the 39 H. 8. a man could not fue for tithes in 
the temporal courts : at common law an appropriation was a fpiri- 
tual fee, though the fpiritual courts could not take cognizance, if a 
perfon, who had no right, took away the tithes which were fet 
out ; for he was a trefpaffer, and cafe lay. 

It is true longa et diutuma foffeffio is as flrong a title as any in 
law, and in mod cafes the courts will prefume any thing in favour 
of it. It is a title to defend upon and to recover upon. But, though 
this be generally fo, yet the cafe of tithes is an exception : for 
fimple poflellion was not fufficient againft an ecclefiaflical perfon ; 
and if not againft him, then not againft a lay impropriator, who 
ftands in the fame light. Yet I would not be underftood, as if a 
judg^ would in all c^fes exped the produ3ion of the very deed or 
grant of exemption ; but the beft evidence the nature of the cafe 
will admit, as that fuch a grant did once exift, and concomitant 
evidence, or the like. 

Having confidered thefe points of law in the abftra£l, I will 
now confider them as applied to the determination which this court 
nduft make. 

I am of opinion, that this by the grant became a lay- fee: and 
the difpute as between thofe entitled to the fpiritual fee or redory 
muft ftand on the fame foot, and be determined by the fame law, as 
any other right or fee. In this cafe the plaintiff makes no particular 
title at all ; he would have the court prefume, that his right defcended 
to him ; but does not fiiew any one family fettlement, &c. for a - 
great number of years (above forty) where this is mentioned ; and 
yet he prays the court to interpole againft a ^ofleftion, which has 
been in the defendant and his anceftors above a century. 

It is urged, that the Law fays. Caveat emptor ; but Equity fays, 
Teneat emptory if he is a fair purchafer. The defendant appears to 
me as a fair purchafer, there having been feveral intermediate con- 
veyances, and pofleftion having gone along with them, for above 
130 years; and therefore equity will not interpofe to diflurb him. 
If the plaintiff* has any title at law, let him purfue it. But equity* 
will not interpofe againft a fair poficiror only becaufe the plaintiff 

is 
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1770. is afraid his titte may fail at law. This is not like a bill to quid 
•— — - pafleflion, or prevent multiplicity of fuits. If I Ihould do other- 
wife, it would be torturing the titles of the fubjed. 

In Midley v. Talmy^ Com. Rep. 652. there had been only fortj 
years pofleflion. In the prefent cafe there has been much kmger 
pofleflion, and there have been feveral intermediate conveyances to 
the defendant and thofe under whom he claims. In MaOj and 
Talmfs cafe the defendant plainly could dot make out any exenpr 
tion at all ; and the fubilance of the cafe is no incNre than that 
equity will not difturb a long pofleflion ; aild the reporter's obfer- 
vations are certainly impertinent. In the cafes of the corp$ratm ^ 
Bury V. Evans^ and the carpfration of fVarwick v. Lucas^ the iaiM 
point is in fubftance ruled : and as to the fecond point made theie^ 
I mull much alter my opinion of the law, before I could coocuf ii 
it, although, as it is not in judgement here, it is not neceifafy fb^ 
sne to fay any thing upon that head. I take it for granted, tha( 
there was no deed of feverance in that cafe. I renounce all coo* 
current jurifdi3ion with the courts of law, where the legal title 
only of tithes comes in qucflion : but, where there is any equity 
mixed therewith, I agree, that this court will interpofe. 

I do not know (and I was taxed narrowly on the argument ta 
. find) if the two cafes of Medly and Talmy ^tii tYte corforatitn tf 
fVarwich and Lucas had ever been decreed againft, and I do not find 
they have. In Evans and Bury corporation it was a mere legal que(^ 
tion, and no equity was mixed with it. The cafe oi Jennings v. 
Let/ice in the Exchequer is, according to my note of it, diftioguifli- 
able from the prefent cafe. It would be the hardell thing in tbi 
world to difpoflefs a fair purchafer in equity, when the plaintit 
thinks he cannot recover at law. Nay, even the rigour of the hw 
in fome cafes conflrues with equity ; as in cafes of mortgages, tti 
in a£lions on the cafe for accidental fire. Therefore, I think tbs 
plaintiff entitled to no relief in equity, and difmifs the bill 
^ofls. 
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1779. 

Ipji following cafe of Sawrey v» Collins, which came on by nppeal * 

from the court of Exchequer to the Houfe of Lords on XO/A Feb, 
1772, and is to be found in 6 Br, P. C. 459. was likewi/i cited 
and relied upon in argument in the above cafe of ScQtt v. Airey. 

T^EFORE the ^£1 qF parlUtnent aftermentioned there was founded 
in the pari(b church of Tamworth a college or collegiate 
church, confifting of one dean, five prebendaries, and one lay vicar 
frhoral ; and the dean and prebendaries were parfon^ of ^ whole 
parilh of Tamworth* 

By an a£l of parliament i £dw. 6. c. 14. all manner of col* 
leges, free chapels, and chantries, being, or in effe^ within five 
years next before the fir(l day of that parliaipent, (except fuch 
as are therein excepted), and 9II manors, land^, tenement^ 
rents, tithes, penfions, portions, and pther hereditaments belong- 
ing to them were yeRed in pofTeflion in the king, his heiri 
and fucceflbrs ; and the king, his heirs and fucceflbrs, were au- 
thorized tq apppint co^mifQoners under the great feal of Engr^ 
land^ which commiflTioners, or any two of them, were dire£led to 
make and ordain a vicar to have perpetuity for ever in every 
parifh church, being a college, free chapel, or chantry, that fhould 
come to the king's hands by virtt4e of that ad, and to endow 
^very fuch vicar fufficiently, having rcfpcft to his cure and charge ; 
the fame fndowmcni to he to every fuch vicar, and his fuccefTori 
for ever, w'thout any other licence or grant of the king, the bifhop 
Of other officer of the diocefs. And the commiflioners, or two of 
then), had mthority to fifTign in every great town or parifh, wherq 
ihey ^ould think neceffary to have more priefts than one fo^ 
ininlftering the facraments within the fame town and parilh, lands 
and tcuenients belonging to ^ny chantry, chapel or ftipendiary 
priefl, \o be to fuch perfon and perfons as the commiflioners fhoul4 
afTign or appoint, to continue in fucceflion for ever, for and to* 
wards the fufHcient finding and maintenance of one or more priefls 
within the fame town or parifh, as by the commiflioners fl)0ul4 
be thought neceflfary or convenient. 

By virtue of this a£t, the collegiate church of Tamworth wa« 
dilToIved, and the pofreflions; belonging thereto, together with the 
parfonage of the faid church and parifh, came to the pofTef^on of 
king Edw. 6. and he ifTued his commifTion to fir fValter Mildmaj 
and Robert Kehvay and others, who, in purfuance of the aS, af* 
ISgned a lalary q( 20 1. a year tq tbe vicar of Tamworth^ and ano- 
ther 
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1770* ^^^^ falary of i6I. a year to two priefts (viz. 8 !• each) Coafllft 
......^ the vicar of Tamworth. Thefe falaries were to be paid a6t of the 

pofleflions of the faid college ; and a manfion houfc, now called the 
college or vicarage houfct and a garden^ in Tamworthy part of tfaofe 
poffefTions were affigned for the habitation of the vicar and as part 
of his endownnent. 

The faid college and deaner}% and the right of patronage of the 
church and vicarage, and the poOefTions of the college, (except the 
houfc and gardens allotted to the vicar) having defcended to queen 
Eliz, in right of her crown, (he, by letters patent, dated the aid 
of OSiober in the 23d year of her reign, granted to Edmund Downhi 
and Peter Ayjheton and their heiri for ever the faid college, deanery, 
and prebends, and the advowfon, donation, and right of patronage 
of the vicarage and church of Tamworthy and all tithes, great and 
fmall, in Tamworth aforefaid, fubjeA to the feveral yearly refenra- 
tions therein mentioned ; and (amongft them) of the fum of 20L 
payable yearly to the vicar of Tamworth for his ftipend or falary, 
and 16 1. for two curates there, for their falaries, payable by the 
receiver-general of the county, or at the receipt of the Exche- 
quer ; and if the grantees paid them, the queen covenanted to allow 
the fame. 

By indenture dated the 21 (I of February in the 25th year of the 
fame reign the faid Edmund Downing and Peter AjfhetQH granted 
the faid college, deanery, and prebends, and the advowfon and right 
of patronage of the vicarage and cnurch of Tamworth to 7«b 
Morley and Roger Rant in fee fimple. 

By another indenture, dated loth oi May in the faid 25th year 
of queen Elizabeth^ Morley and Rant granted the faid deanery of 
Tamworthy or prebends of Amington and ff^gginton^ and the tithes 
thereto belonging, and the advowfon and right of patronage of the 
vicarage and church of Tamworth to Thomas Repington efq. the 
ancefior of the refpondent Repington^ in fee (imple* 

Thomas Repington being thus feifed of the premifes, and partial* 
larly of the faid advowfon and right of patronage, did, by fettle- 
ment, dated the 2d of November in the i Ja* i. made on the 
marriage of John Repington his fon with Margaret Little/en^ co- 
venant, that he and his heirs would ftand feifed of divers premifes 
therein mentioned, (of which the deanery and deanery houfe in 
Tamworthy and the advowfon and right of patronage of the vicar- 
age and church, as belonging to and ufually enjoyed with the dean- 
ery and deanery houfe, were parcel), to the ufc of the b^Ayohn and 
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Margaret^ and their heirs male, in fpecial tail ; with remainder to ^779* 
Humphry Repingion his fecond fon in tail male, and with divers — — — 
remainders over. 

John Repington and Margaret his wife, having by means of the 
laft mentioned deed become feifed of the premifes comprifed 
therein, he by deed dated the 28th of Auguft in the 7th year. of. 
\i\Tig James i. nominated and appointed Samuel Hodgkinfon to be 
vicar of Tamworlh for his life, if he (hould fo long exercife the 
place and preach there once every fortnight at leaft. This nomi- 
nation was made on the refignation of the vicarage by Roger 
MoUe^ who had been the vicar from the 20th year of queen Elizm 
by her grant and nomination. 

The faid John Repington (then ^t John) died in the year 1625, 
leaving (ir John Repington his fon and heir ; and be, by indenture^ 
dated the I2ch oi November 1629, did, upon the ceflion of the faid 
Samuel Hodgkinjony nominate and appoint Thomas Blake to the faid 
vicarage for his life in manner aforefaid \ and Blake held the fame 
till his death. 

The tail named fir John Repington died in the year 1662, leaving 
Seabright Repington^ his only fon ; and he on the death of Blake 
by indenture .dated the 17th of December 1663 nominated and 
z^QxnttA Samuel Langley io xht vicarage. LangleyhAA it during 
his life, and upon his death, Seabright Repington^ by indenture 
dated the 19th of June 1694 nominated and appointed Samuel Col" 
tins to the faid vicarage, and he held it till his death in the year ' 
1710, and thereupon Edward Repington (the eldeft fon of Seabright 
Repington who was then dead) by indenture dated the 8th of 
January 1 7 10 nominated and appointed George Antrobus to the 
vicarage. 

On the 2d of January 17 15, the faid George Antiobus^ by the 
defcription of curate of Tamworth, made oath and declared before 
the commiflioners appointed by the biDiop for taking the clear im- 
proved yearly value of every parfon, vicar, curate, &c. officiating 
in any church or chapel, that the maintenance of the curate of 
Tamworth did not arife yearly to above 16 1. payable out of the 
Exchequer ; and that the maintenance of the preacher did not arife 
yearly to above 20 1. payable in the fame manner ; and thereupoti,. 
in purfuance of the z£t of the I Geo. i. the bifhop certified, that 
the contents of the faid declaration were true. 

• • • 

The faid George Antrobus during his life continued fole incutH- 
f)ent of the vicarage, and received npt only the faid falary of 20 1. 

payable 
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'779* payable yearly to the vicar, but alfo the faid falar}' of 16 1, a ycir, 
■ or 8 I. a year to each of the two priefts or curates, under the deno- 

mination of the (alary of the curate of Tamworlh^ with all other 
ftipends and benefadions given Trom time to time to the miniflen 
and curates of the church by feveral perfons, after the diflblutioo 
of the college* And he, in right of the vicarage, held the man- 
(ion houfe, garden, bam, and appurtenances, which had been at 
figned for the refidence of the vicar, from the time he became viar 
till his death In the year 1724. 

On the death of George Antrobus^ Edward Repington bjr indcs* 
fme dated the 7gih of Decemier 1 724 nominated and appoiotd 
to tlie faid vicarage Robert fH/fon^ who continued vicar till hit 
death, which liappened in the year 1758, and received during thit 
lime the faid falaries of 20 1. and 16 I. and all the other fiipendi 
and benefadlions ; and he likewife enjoyed the manfion houre,gardeO| 
bam, and appurtenances. 

Edward Repington died in 1735* and on his death, Edward 
Repington f his nephew and heir at law, became fcifed in tail of the 
faid advowfon and right of patronage, and all the other premifes, 
by virtue of the entail created by the deed of fectlement before 
flated ; and he, upon the death of the faid Robert ff^ifon^ by an in« 
flrument under his hand and feal, dated the iQ of December 1758, 
addreffed to the bifhop of Litchfield and Civentrj^ after reciting that 
the pariOi church of Tamworth with the perpetual curacy was then 
void by the faid Robert ffH/on^s death, and that the &me of right 
belonged to his nomination, did certify to the bifhop, that he no- 
minated the refpondent fFiUiam Sawrej to the faid perpetual curacy^ 
and he prayed the bifhop to grant his licence to the refpondent to 
officiate in the faid church. This inflrumcnt was, on the 7th day 
of the fame month of December^ delivered to the bifhop, but he did 
not think proper to grant fuch licence. 

The lafl named Edward Repington died, leaving Charles Repington 
his brother and heir, who, on his death, became feifed of all the 
premifes under the aforefaid entail ; and Edward Repington^ having 
in his lifetime made a will and appointed his faid brother Charles 
executor of it, the latter, upon the death of his brother, proved his 
will, and became his perfonat reprefentative. 

The Paid Charles Repington^ by indenture, dated the 5th of Maji 
^759* reciting, among other things, that the vicarage or created 
vicarage oUTamworfh^ with the perpetual guracy of Tamwortbi was 
become void by the f^iit Robert fVilJonh death, ^id give. and gngat 
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to the refpoiident Ji^tJUam Sawrey the faid vicarage together with ly^o, 
the faiJ curacy, and did nominate and appoint him to be vicar of the r— 
faid vicarage, and curate of the faid curacy for his life, upon the 
ferms before-mentioned. And by another Indenture of the fame 
date, reciting that the faid church and curacy yi'ere void by the faici 
Jf^lfonh death, and that the fame had become void in the lifetimi^ 
of the Jaft named Edward Ripington^ and that he had made hij wilJ^ 
and appointed tlie faid Charles Replngton fole executor, who ha(J 
proved the fame, and that it then belonged to him tp make a do- 
nation and grant of the faid church to a proper curate or clerk ia 
ffllfon*^ room ; the (aid Charks Repington did give and grant the 
faid parifh-church and curacy to the xcfpondcni ^f^t'Utam Sawrey. 

On the 8th of December 1 764, Charles Repingion died, leaving 
the rtrfpondcnt Charles Edward Repingtoriy his eldeft fon and heir, 
an infant ; and he, upon his father's death, became feifed of the ad« 
vow fon and right of patronage of the faid churcb oiT<^mworthm 
under the afoi^efaid entail. 

Queen Elizabeth^ by letter* patent, dated the joth ofOflobcr la 
the 30th year of her reign, reciting the comraillion granted by kinor 
Edward b. to fir fValter Mildmay and Robert Kelway^ and their 
proceedings under it, did grant, that from thenceforth there flioijld 
tc a grammar-fchool in Tamivorthy and that the bailiffs of the towa 
fliould be incorporated for ever by the name of " the guardians a^d 
governors of the grammar-fchool oi Elizabeth queerj of England^ ia 
Tamworthy* and (he thereby granted, among other things, that die 
faid guardians and governors and the twenty-four capital burgefie^ 
for the tirne being, or the major part of them, might nominate, ap^ 
point, and adipit, a fit and learned preacher to ferve in the churcb 
€ATamwQrth\ and alfo two minift.ers or curates to ferve therein foj: 
.ever, as often as the fame (hould be void, with the confei^t and al- 
jlowance of the jearl of EJfex^ or the heirs male of his body, or the 
junder-fteward of the earl, or his faid heirs male, to fuch ^dmii^on* 
And (he thereby alfo granted to the faid guardians and govjef,oor^ 
^ ftipend jof 20I. a year payable to the preacher fcrving in the fjfxA 
.church forever; and another (lipend of i6 I. a year payabje for 
.ever to two minifters or curares ferving ii> the church, by the 
liands of tlie receivers general of the crown in the counties of 
. Stafford and ff^arwicky in like manner as they were theretofore paid 
for fMch yfe. And (he thereby granted to them all tha,t ^er 
ineflpage lyitb the appurtenances ii^ Tamworthy and a garden 
;vvherein the late vicars of the college of Tamworth ufed to dwell ; 
VQI.. i;, 4.9 ia 
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X779* in which mcfTuage the preacher and curates of the town ar« 
•^ therein mentioned to have inhabited at the time of making the 

letters patent, to hold to them and their fucceflbrs for ever, for rbc 
habitation of two miniflers or curates ferving there for ever. 

King Charles 2. by his letters patent, dated the 17th of Feimaryxn 
the 1 6th year of his reign, made grants to the bailiflTs ofTamwtrti 
fimilar to thofe contained in ihe lall mentioned letters patent of 
queen Elizabeth^ and incorporated them in the fame manner. 

The refpondents, the guardians and governors by deed poll 
under their common feal dated the \{i oi December 1"]^% by vir- 
tue as well of the letters patent of the 30th of queen Elizahtth ai 
of the letters patent of king Charles 2« with the con fen t and appro- 
bation of lord fVeymouth their high- Reward, nominated, appointed, 
and admitted the appellant to ferve in the faid church, as roinifter and 
ctirate there, and gave and granted to him the offices of preacher, 
minifter, and curate of the church, and all profits and Oipendi 
thereto belonging, to hold for his life: lord Weymouth figncd an in- 
dorfement on the deed, teflifying his confent ; and the appellant on 
the 9th of the fame month exhibited the deed to Mr. Lownia^ the 
auditor, and cauFcd it to be enrolled with him, 

The guardians and governors alfo by another deed under theif 
common feal dated the 5th of January 1759 addrelTed to the lord 
bifhop of Litchfield and Coventry^ reciting, that the church of 
Tamworth with the perpetual curacy was then void by the death of 
ff^lfofif and that the fame of right belonged to their gift of nomi- 
nation, certified, that they thereby, with the confent of their 
high-(leward, nominated the appellant to the perpetual curacy with 
the flipends thereto belonging ; and prayed bis lord(bip to grant 
him a licence for the fame. Lord IVeymouth (Igned his confent, and 
the bifhop granted the appellant a licence accordingly. 

In Eajier xcrm 1759, Charles Repington fued out a quare impdil 
againft the refpondents the guardians and governors, the twenty- 
four capital burgcflls, and the appellant ; and three fevcral iffucs 
were tried thereon by a fpecial jury, at the fummcr adizes for the 
county of Stafford in 1761, upon which trial all the iffues were 
found for the plaintiff Charles Repington ; whereupon the refpon- 
dent Suwrey'tmcxcd upon the duty of the faid living, and took pof- 
fefTion of the keys of the church, and officiated therein, and fcrvcd 
the chapel belonging thereto. But the appellant Collins got poffcf- 
fion of the vicar's houfe, and occupied the fame, and received the 
lalaries of 20 1, per annum and 16 1. per annum. 

In 
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in Michaelmas term 1761, the refpondent Sawrey brought an i7*'q 
tijcftment in the court of Common Pleas, on his own demife, againft ._..« 
the appellant, in order to recover the pofTcffion of the vicarage 
houfe and garden ; and the fame came on to be tried at the fummer 
dfliizes in 1763, for the county of /;^^/Ti;/V/t ; and upon the trial, 
the appellant's counfel infifted, that the refpondent ought to prove 
either admidion and inftitution, or a licence from the bifhop ; but 
the refpondent not being prepared to prove a licence, a vcrdidl was 
found for the appellant. However, in Eajier term 1763, the judge- 
ment upon the verdift in 1761 was arrefted, by reafon of a miftal^e 
in the pleadings. 

In Michaelmas term 1763^ the refpondent fFilliam Sawrey qx* 
hibited his bill in the court of Exchequer againft the appellant, the 
rcfpondents, the guardb»ns and governors^ Frederick^ lord bifliop of 
Litchfield ^i\A Coventry y and the faid Charles Repington\ praying, 
chat the appellant might be decreed to come to an account with 
him for all fums of money, flipends^ rents, furplice fees, and other 
perquifites due and ufualiy paid to the vicars of the faid church, 
which bad been received by him^ or any one to his ufe, from the 
time the refpondent Sawrey was nominated vicar ; and alfo for the 
rents and profits of the vicarage houfe, and all other the lands and 
eftates belonging to the vicar, received by the appellant, or paid to 
his ufe, and might be decreed to pay to the refpondent Sawrey^ what 
(faould appear due on the balance of fuch accounts ; and that the ap- 
pellant might alfo be decreed to deliver up to him the pofTeflion of 
the faid houfe and lands, and that he might be quieted in the poflef* 
fion thereof; and that the appellant might deliver up to the faid 
refpondent the parifh regifters and all other papers in his cuftody 
relating to the church and parilh, and ufualiy kept by the vicar : 
dnd that in cafe the refpondents the guardians and governors, and 
the appellant and the biQiop, or any of them, (hould pretend any 
tight or title to the adVowfon, donatio^n, or right of patronage to the 
vicarage or curacy ; or in cafe any doubt (hould arife touching the 
nature of the incumbency of the church, or whether the fame was 
a donative vicarage, or a perpetual curacy, or in whom the right of 
patronage, donation, nomination, prefentation, or appointment of 
the vicar, preacher, minifter, curate or curates of the church was 
then vefted, and to whom the fame did then of right belong i then 
that fuch right and the feveral matters aforefaid might be tried in 
one or more proper iflues, to be dirc£led by the court. And that ^ 
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jn'jQ, the blfliop rnight be decreed, if the fame Oiould appear neceflaiy, to 
^..i..... grant the refpondent Sawrej licence to preach in the church, or ad- 
roit him to the fame ; and in cafe he had granted any licence to the 
appellant, that he might be decreed to recal it. 

The appellant Collins put .in a demurrer to part of tUsbilli 
and for .caufe of demurrer Eaid, that the piaintifT's pretended right 
to the feveral accounts prayed by the bill and the payment thereof 
and the rcius and profits and pon*e{non of the vicarage hoofe aiid 
lands, was merely a right fubnding at law, and only and properij 
triable by a jury, and to be determined by the common law. 

This demurrer on argument was over- ruled bv the court, on the 
icih of Dfcemtcr 1764, and frnm after\»'ards the refpondents the 
guardians and governors, and the 24 capital burgefTes, put in a pka 
and anfwcr ; and by tlieir pica iiifidcd, that the* pUintLfF's right, if 
any he had, to ilic faid church and cure, was a matter triable at law; 
but on arguing tliis pica, ir wxs over-ruled on the 251 h of Febnurj 
1767 : liom which orHcfs, neither Csiiins nor tijc corpoQtion 
thought proper to appeal, but afterwards put in their rcfpcflive 
anfwers to the hill, and thereby infilled, that upon the conflrudion 
of the feveral grants of 1 lie crown under which the Repingtonhm\\) 
and the corporation rcfpeciivcly claimed the right of nomination, 
fuch right belonged to the corporation ; and the appellant Colllia 
hoped, that his right, under their nomination, would heeflablilbed. 

Fending the fuit Charles RrphtgfTn died, and was fuccecded in hii 
eftatcs by the refpondent Charles Edward Repingt on \ agaihft whom 
the proceedings were July revived. 

The caufe being at iflue, came on to be heard before the barons 
in June 1768 ; and they having taken time to confider, did, on the 
a4th of I^ovember following, order and decree, that it (bould be re- 
ferred to a trial to be had between the parties at law, in a feigned 
a£lion, to be for that purpofe brought in the office of pleas of that 
court, to try the feveral ilfues following: i ft. Whether Charles 
Repmgtcn^ brother and heir at law oi Edward Repsngi en ^ ox^Sif 
perfon claiming by, from, or under them, or either ol them, was be- 
fore, and on ihc 5th day oi May 1759, feiled of or entuled unto the 
advowfon of the vicarage and church oi Tamworth ? 2d, Whether 
the refpondent Ji'ilUam Sawrey was before and at the time of ex- 
hibiting his bill in the caufe lawfully appointed vicar of Tamworthf 
3d, Whether the fame refpondent was entitled to the houfe for- 
merly belonging to the vicars choral ofTamworlh? And 4th, 
Whether the fame refpondent was entitled to the flipcnds or falarics 

of 
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of 20 1. 81. and 81. of the curates of Tamworthy or any or cither 1779. 

and which of them \ and the ufual dirc£lions were given concern- 

ing fuch trial. 

From this decree the appellant appealed to the Houfe of Lords, and 
on his behalf it was argued, that the ancient lawhad fo much regard 
to plenarty and to the peace of the church, that if the clerk of a ufur- 
per was admitted, the rightful patron loft his turn of prefeming for 
that vacancy : but the ftamte of fVeftminJler 2d gave the a£lion of 
quare impedlty provided it be brought within fix months after the 
church becomes vacant. That in the prefent cafe, Mr. Repington^ the 
patron, had availed himfclf of that atiion, and it had been determined 
igainft him. It was immaterial on what point it was fo determined, 
becaufe the determination was conclufive. But, if after the fix 
months elapfcd, and after the patron had failed in his fuir, and was 
precluded from commencing any other, his clerk might prefer his 
bill in a court of Equity, prayiiig ilFues ^o be diredteJ to try a right 
vrhich was merely legal, and fji an account of the profits of a be- 
nefice, which the incumbent who had been duly inflituted had a le- 
gal right to retain ; ihe policy of the law, in giving the adlion of 
quare impedit^ and in limiting the time in which it (hould be brought^ 
and the damages to be recovered by it, would be entirely defeated : 
and upon this ground it was apprehended, that the court of Ex- 
chequer, as a court of Equity, ought not to have retained the rc- 
fpondent Saivreyh fuit, but his bill (hould have been difmiffed. 

Suppofing, however, that the fubjeft matter of the bill was pro- 
perly within the jurildiflion of the court, and that the rcfpondent 
Saivrey was entitled to every part of the relief prayed by iiis bill ; 
vet the order dircding thefe ilTues was conceived to be very im- 
proper : for the queflions to be tried by ihcm depended upon writ- 
ten evidence which was before tlie court ; and principally upon 
the conflruflion and effed of the grant to Downing and Jyfljeton : 
and therefore the court ought not to have diretlcd iffues to be tried 
before a fingle judge, by a jury at an aifizc, but (hould thcmfelves 
have determined tlic caufe ; as the evidence, to which both parties 
referred themfelves, was fully before them. 

On the other fide it was contended, that the court of Exchequer, 
iS a court of Equity, had a jurifdi£lion to entertain the fuit ; the 
relief prayed being an account of profits received by the appellant, 
and for a delivery of the parifh regifters and other muniments be- • ' 
longing to the church ; all which were heads of relief proper for a 
court of equity. The bill alfo prayed, that the bilhop might recal 
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inja. ' ^^^ licence to the appellant, and grant one to the rcfpondent SatV' 
— _. rfy\ which it was prefumed the bifhop would think fit to Ao 
when the right was determined. And as the relief depended upon 
the queftion of right, the bill therefore further prayed, that iffuei at 
law might be direfled to determine the right, as incidental to the 
relief prayed : and the queftion upon the right being a legal quef- 
tion, the court had dircfted fuch iflbes as would eflfefiually decide it, * 
and be a foundation for granting she relief prayed by the bill. As 
to the ohjedlion that the right being a matter merely triable at law, 
a court of Equity ought not to have entertained the bill ; it bad 
already been determined and over- ruled both upon the plea and the 
demurrer ; and therefore to perfift in it any farther was vexatious. 
The relief prayed, was fuch as a court of Equity alone could de- 
cree ; and therefore the bill ought not to have been difmifled : 
and the queftion of right being a legal queflion, the court did well 
in fending it to law to be tried, referving the confideration whether 
they (hould relieve the party or not, till the event of the trial 
ihould be known. « 

After hearing counfel on this appeal, it was ordered and adjudged, 
that the fame (hould be difmifled ; and the decree therein coo*? - 
plained of, affirmed. 


Tr. 19 Geo. III. A. D. 1779. Scac, 

Evans and Shaddock v. Green, [MS.] 

^T^HIS was a bill by the lefTecs of the vicar of Fulham 9gaia(l a 
gardener for fubtraflion of tithes. The plaintiffs received a 
notice from the defendant that he (hould fct out his tithes every day 
except Sundays^ as they became fit to be gathered for the market. 
The defendant in confcquence of this under colour of fctting out 
the tithes fairly, it was alleged, ftudioufly threw out the refufe of 
his garden, and otherwife conduf^ed himfelf in a fraudulent manner 
to the prejudice of thfe plaintiffs. It was infifted by the plaintifli 
counfel, that the evidence was fo full, fo clear, and fo circuroflan- 
tial, as to render the cafe too clear to need the interpofition of a 
jury : feventccn witnefTes muft be perjured, if the merits were not 
with the plaintiffs : that no fuch confequence could follow on the 
Other fide, as there was only fome general fwearing by fome fer- 
V9.i)t« ikdX when the fruits were |athcie4 the tithes^ w^e fairly fee 
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«ut : that if there were any doubfy they admitted an ilTue would 1*779. 
be neceffary ; but that here there was no doubt at all. ' i <» 

Eyre B. — ^The finglc queflion is, whether the tithes have been 
fairly iet out. It is admitted the plaintiffs have given very for- 
cible and weighty evidence, and that pointing to particular fajEls. 
Ori the other fide, there is a general evidence which goes to a ge- 
neral contradi£lion.or denial of the particular evidence on the part 
of the plaintiffs.- The fubftance of all the evidence on both fides is 
this. Ten or eleven witnefles fpeak to particular inftances of not 
Airly letting out the tithes, particularizing the manner, &c. This 
evidence unanfwered would indeed be clear proof of fubtra8ion 
of tithes. But the defendant's witneffes fay, that in no cafe within 
their obfervation (and they have had conflant opportunity of ob- 
ferving) #as there any unfairnefs, but that the tithes were. fairly 
taken promifcuoufly ; that they were not of inferior value, nor 
were there any improper atternpts to conceal, &c. Now thefe af- 
fertions cannot be true, if the plaintiffs inflances are true.' This 
therefore is pofitive as much as the plaintiffs evidence, though not 
equally /atisfafiory. Thequedion therefore is. Whether the court 
ought to decide upon this evidence, or to fend it to a jury ? If tliey 
are bound to decide, there is little doubt in favour of the plaintififs, 
becaufe their evidence is particular and flrong, and if the witnefles 
have not fpoken the truth, they are liable to be indi6led for perjury. 

On the other fide, the evidence is more general, and lefs open to 
perjury. But there is a further diffi/culty — the plaintiffs bill on the 
ground of fraud flates generally inferior value, fecreting, unfeafon- , 
able hours, &c. On this there is an iffue and proof. The plain- 
tiffs prove in the interrogatories the general allegations by particular 
fa8s. The defendant cannot encounter this evidence but in a ge- 
neral way, not knowing before-hand the particular fads. If 
therefore the court were to give to the plaintiff credit as to 
proof of particular evidence, it feems as if it would not do 
juflice to the defendant. If then the intervention of a jury be 
neceffar)', what is to be dorve ? The difficulties of an a6lion will be 
great, as to the length of time, the minutenefs of the articles, &c. 
The court ought therefore ( if poffibie) to prevent ihefe difficulties, and 
the mode feems eafy. It may be by confining the period to two or 
three months, and letting the reft abide that, becaufe by the whole 
cafe it feems as if the courfe of fetting out the tithes during the 
whole time were the fame. Let the jffue therefore be whether, 
fairly fet out during the months of O£lober and N^ember. 

Hotham and Perryn B* concurred. 
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1780. (hilling muft have been adequate to the whole value in the time of 
■ ■ Richard the firft. They cited the cafes oi Benfon v. 0/w, (fttpn 

701.) and Elin v. P'tgot ffupra 783.) in which laft cafe LoiA Hard* 
wtcke over*ruled a hxm modus for ranknefs. 

Hill Serjeant, for the defendant in equity faid, that he would not 
contend but that the courrmay decide upon a n)odus where it is 
evidently rank ; but that if any fuppofition will fave it, it ought to be. 
made ; that the modus in this cafe was not larger than many which 
had been allowed ; that if fo, it was not neceffarily rank ; that the 
exiftence of the modus was the point in iflue ; thaC the value foofld 
might tend to difprove its exiflence» but that if its exiftence was 
found, ranknefs could be ncV objc&ion ; that here i>ie exiftence wai 
found ; thai nothing elfe was found, for the indorfement was the 
judge^s. In Pole v. Gardiner (fupra 6o\,) it was objeded to mo- 
dufes of 12 d. an acre for low meadows, and 8 d. an acre for high 
meadows, in lieu of tithe of hay, that they were rank ; that thejr 
could be only temporary, by reifon of their largenefs ; that th« 
hay of a whole acre was anciently not worth the anoount of tha 
tithe at that rate. However, upon the appeal to the Houfe of Lords ' 
ifliies were dircBed. And there the appellants fay there is no njie 
of law to limit the value of modufes ; that they were all originally 
contra£ls or compofitions real ; and the owner might endow with 
more than the real value ; and a farthing an acre would be too 
much on a rigid adherence to value in the time of Richard the firft. 
/ It appears from A7w. Abr. tit. Difmes^ D. a. pL 47. that the decree of 

the court of Exchequer in this cafe was reverfed, according to Lord 
Harcourt*s MS. tables^ becaufe churches might ha^e been endewed vtith 
more than the value of the tithes. In the cafe of Giffordv, Wehi 
(Jupra 708.) there was a decree againft the reflor of Stoke in Surt) 
for a modus of 3 d. for a lar^b ; which decree was afiBrmed upon an 
appeal to the Houfe of Lords. He faid, that the notion of ranknels 
being fufficient to enable the court to determine upon a modus wasfidt 
uken up by Lord Chief Baron 1Vard\ that Pole v. Gardiner was in 
his time ; that the notion was not warranted by antiquity, and it 
was condemned almoft as foon as it prevailed. The value of lands 
at different periods was exceedingly uncertain ; it varied froni 
the accidents of inclofure, depopulation, &c. and no certain 
conclufion could be drawn from the prefent value ; in Chapman v. 
• Smith (fupra 857.) Lord Ha rdwicie mentions the cafe of Graffcomki 
wciAJefferies^ where a modus of i 2d. an acre was fen t to a tiial. 
In the cafe of Sorfom v, Shaw (fupra 806. j Mich. 1748 In C. P. 

oa 
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on a motion in arreft of judgement in prohibition upon a modus of *7*^^* 
10 L an acre payable by all but towners for pafture and meadow ' 

ground, two objeftions were taken ; ift, That the modus was rank, 
* and therefore could not have been before time of memory ; 2d, That 
it was uncertain in excluding towners. Bflfield fhewcd caufe, and 
ttd that Lord C. B. Ward firft introduced the doctrine of ranknefs. 
Lord C. J. PVilUs faid he could not comprehend the ground of it ; ^ 
that it was not likely the owners would pay more than the value of 
the tithes ; but that we were to go not upon prefumptions but 
proof ; that the time of H. 6. is as immemorial now as the time of 
J?. 1. was at the time of the ftatute of ATj/?. i, Littleton ^^it% 
two opinions with refpcfl.to prefcription ; the la ft was probably 
his own. In 1 fio. Air. 269. pL 16. Lord Rolle flates it as his 
Opinion, that the time of memory at this day (hould be limited to 
fixty years ; but he admits the pra£lice to be different. 

Cu^ on the fame (ide argued, that the cafe of ranknefs was. not 
now before the court upon this indorfement ; that it never could be 
brought, before the court after verdi6l ; that the firft cafe of rank- 
nets was Grajfcombe v. Jefferies 17th November 1687 on this modus ; 
Lord Hatdwicke had a note of it from Mr. Ward\ the modus was at 
firft holden to be rank, but that decree was reverfed on a re-hear- 
ing ; that the next cafe in which ranknefs was brought forward 
was that of PoU v. Gardiner \ that that was in queen Anne's time, 
jufl after Sachevereii's trial, when the cry *♦ The church is in dan- 
ger** was up ; that in the year 1729 the cafe of Chapman v. Monfon 
was determined, when the Lord Chancellour and two judges eftah- 
lifbed a modus of 4 d. an acre ; that the modus in Ci)apman v. Smith 
was eftabliftied after a trial at law ; that in Gifford v. fFelfb^ the 
court went upon the cafe of Pole v. Gardiner^ and dire£led an ifliie, 
which dire£lion was afHrmed by the Houfe of Lords. He faid, 
that he was of counfel in the cafe of Sanfom v. ShatVy when it was 
tried at Lincoln affizes before Lord C. B, Parker \ that they had a 
tule to be at liberty to move for a new trial if they did not fucceed 
in the motion in arreft of judgement ; but they never did move for 
a |iew trial ; that in that cafe the largenefs of the modus was holden 
to be nothing elfe than a mere circumOance ; that it was evidence 
to a jury ; and Lord C. J. Willes faid they do not carry it farther than 
60 years, becaufe of the ftatute of Eliz, In the cafe of Richards 
V. Evans J 1 l^ez. Lord Hardwicke takes a diftiodion between a 
^af^ on tbq value of lands, ^nd oqe on the value of fpecifick 

things ; 
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1780. things; that hiftory fettles the one though not the other; that it 
■"' was exceedingly difficult to afcertain the value of lands at a dIAaot 

period. He faid that the queftion to be tried in the prefent cafe was 
not, whether a compofition before the 13th of Eliz. is reafonablci 
but whether it exifted. In confidering thefe compoiitions, he faid, 
all idea of bounty was not to be excluded ; that it might be a beoeb> 
ficial bargain in profpe£l of future advantage, though half the lands 
of the parifli were given; that the cafe of Pyle v, DowJing was un- 
diftinguifliable from the prefent cafe, upon the point of that being 
concluded by the verdi6l ; that the prcfcnt cafe fuppofed tlie fa6lof 
the exifience of the modus ; that the defendant at law called no 
witnefles to difprove it ; that the court therefore could not fay that 
the fa£l fo found is not true. The only queUion referred to them is 
whether upon the fa£l proved of the value of the lands the vcrditl 
is wrong ; a queftion which the fa£l found of the exiflence of the 
modus does away. 

Lord C B. — Courts of Equity deciding upon fa£b and law often 
decide on the fa3 appearing in evidence before them ; and in 
queftions of modus on bills for account of tithes, have frequently 
formed their opinion on the internal evidence of the modufes, and 
have decreed accordingly. But in one like the prefent they have 
often fent it to a jury to try whether immemorial or not. It is of 
neceffity that the jury mud decide and draw their condufion 
from all the fa£ls ; and therefore, on the prefent ocoafion, it was the 
province of the jury to draw the conclufion. The queftioo then 
13, Have they fo done ? It is faid they have, for the finding is, that 
the occupiers for the time being of the meadow and paAure land 
in the declaration mentioned, have, from time immemorial, con* 
flantly paid, &c. And to be furc, if they have fatisfaQorily de* 
cided the que(li(;n, this court can make a decree upon their finding. 
But it appears moft manifeflly from the indorfcmenr, that the judge 
conceived the inference to be drawn was an inference of law ^nd'not 
of fa6l. If fo, it was impofiiblc that the jury fhouki be informed by 
the judge, or apprized that it was their bufincfs to draw the Condu- 
fion of fafl. Satlsfadion therefore has not been had by this trial, 
and fatisfatlion muft be had before we can make a decree. 

Eyre B. — The iflue was dirc6led for the fatisfa£iion of the court. 
The indorfcment cannot be reje8ed, becaufe made according to the- 
directions of the judge ; and if read, it proves his opinion that rank* 
nefs was matter of law arifing on the fa6l proved. The firil queP* 

tion 
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eion then is, Is it matter ot law ? Certainly not, as now fettled, as 1^80. 

well as from the rcafon of the thing. Second, If it bemallcr of ■ ■ 

faft.oniy. Can the court make a conclufion of law where no con- 

clufion of law arifes f Certainly not. And it is equally iinpoffiMe 

to decide on the fafls as found. It is faid, that if it be to 

be confidcred as a motion for a new trial, we muft have the ' 

report of the judge before whom tlie ifliie was tried ; but that is 

hot necefTary here, becaufe it is fnfficicntly certified by the indorfe- 

ment. No fatisfaftory trial has been had in this cafe, becaufe a mati- 

ter of faft has been taken for a matter of law. It is not enough to 

fay the matter was talked of before the jury, and that they might 

have decided upon. all the grounds; they ought to have had it put. 

to them as a part of their duty- 

The other barons concurred, and a new trial was dlrefled, upoa 
which a verdifl was found for the defendants^ the reflors. 


H. 20 Geo. III. A. D. 1780. Scac. 

liutchins V. Maughan, [MS.] 

npHE plaintiffs, truftees under the will of Nathaniel late Lord jjcwiyinp 
Crtivty baron of Suan^ and lord bifhop of Durham^ deceafed, ^'of^<* ''»"'^» 

which will 

ftated that they had been for fix years paft fcifed in fee of all the not produce 
tithes, great and fmall, arifing in the chapel ry of Shotlcy in the ord?nar^^**^ 
county of Northumberland \ that the defendants for three years paft »«c«"" "f 
had occupied therein land, which was part of a piejc of ground entitled rp 
called Balbick Common ; that they had refpeftively growing thereon ***^'VP"®'* 
oats, rye, barley, peas, and turnips, which they had reaped, pulled, y^*^"^ "nd^r 
and carried away without fettmg out or paymg the tithes thereof. 2 & 3 e. 6. 
The bill therefore prayed an account and payment. 

The defendants admittpd that the plaintiffs were owners of the 
tithes of corn, grain, and other predial and fmall tithes arifing in 
the parifli oi Shotltyy except fuch hay-tithes or modufes in lieu there- 
of, and fmall tithes, as the curates of the perpetual curacy oi Shot^ 
ley were entitled to ; that they had in the faid years feveially occu- 
pied land in the faid chapelry, part oF a certain moor, common, or 
trafl of waftc land with'in or parcel of the manor of Balbeck^ called 
Balbeck Common^ from which they had reaped and carried away 

corn, 
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1780. corn, grain, peas, turnips, and meflln, without fctting out or pay* 

*' ' ing to the plaintifTs the tithes thereof; for that, by 5 G. 3. for divicU 

ing and inclofing Balbeck Cammon^ or the faid tradl of waRe land 

in the barony or manor of Balbeck \ and by the 2 (!f 3 Edw, 6. r« 

13. the fcx'eral parcels of land fo occupied by them refpeflivcly were 
exempted from the payment of tithes for feven years after the im- 
provement thereof. 

The witnelTcs, who fe depofi lions were read on the part of the 
plaintiff, depofed that BaJbcck Common was not naturally barren and 
unfruitful ; that it was tendered fit and proper for tillage by the 
ordinary courfe of hufbanndry ufed m moor lands, that is by parings 
^ burning, and liming ; that following this courfe, and adding two, 

three, or four fothers to an acre, the land had produced tolerably 
good crops ; that after the firft crop had been raifed, no other ex- 
pence or extraordinary labour had been employed, than was required 
in lands in general ; that the crops of fome of the occupiers had 
been equal to the crops on fome adjoining ancient improved lands ) 
that the produce of one crop would not repay the expences of culti- 
vation, but that the produce of three crops would reimburfe all ex- 
pences whatfoever, and fomething more. 

On the part of the defendants; the depofition of one Cuthhert 
J?^i/;7/i« was read, which flated, that he, the witnefs, had been accuf- 
tomed to hufbandry from his infancy, and was well fkilled in land. 
That no confiderablc part of the common would or ever did grow 
or produce a valuable crop of corn, grain, or other fruits by the 
ordinary means of culture ufed in the country with refpeA to fer- 
tile and improvable grounds upon their being converted from grafs 
to arable lanSs; but that it would be abfolutcly neceflary in order 
to obtain a crop of corn, &c. of any confiderablc value, to pare, 
burn, and lime or manure, or to pare, burn, and dung or foil the 
fame in an extraordinary manner and at a very extraordinary ex- 
pence : that feven years ago Swinbumcy one ol the occupiers^ 
ploughed feven acres of the bed ground in his allotment of BalSeck 
Common and winter fallowed it ; after crofs- ploughed it and har- 
rowed it, and then gathered up and burnt the clods or turves upon 
the ground ; then fowed it with oats : that the crop produced was 
exceedingly bad, and in his judgement would hardly pay the ex- 
pence of reaping : that a great part of the oats was fo thin and 
fliort, that it could not be cut, and was therefore left on the 
ground : that in the tail fpring Hopper^ another occupier, pared 

about 
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about thirty-eight acres, and Towed rape-feed on eighteen acres, 1780. 
and fet turnips on twenty acres : that he did not lime or manure — — — 
them : that the crops were exceedingly bad, though the feafon was 
remarkably good : that he almoft daily viewed them ; and that the 
rape was not of more value than twenty (hillings. 

Upon this evidence the court ordered the bill to be retained until 
Michaelmas term, with liberty to the plaintiffs in the mean time to 
bring an a£lion upon the (latute of 2 and 3 E. 6. againft all the 
defendants for the recovery of the tithes demanded by the bill ; the 
plaintiffs in fuch a6lion to flate all the lands to be in the joint oc- 
cupation of the defendants, and the defendants to admit the fame, 
and alfo the title of the plaintiffs to the tithes, and to infill on the 
benefit of the fiatute only. 

A verdict was found for the defendants, and upon the caufe; 
coming again on 7th February 1782, the court ordered the bill to 
be difmiffed with coAs both at law and in equity. 


Tn 20 Geo. III. A. D. 1780. Scac. 

Jones V. Snow* [MS.] 


L 


ORD C. B. — ^This is a bill by the reSor of Shiyim upon Siour a decree &i 
with the chapel or pari(h of Tidminiton in the county of fFitr- ?"'?y *^" 

* * r 11 •! rw^' firming an 

iijiir annexed for an account of all tithes. Tithable matters are agreemeot 
admitted on the other fide, but the defence infifted upon is, an ex- ccpunc^Vf 
emption by virtue of an agreement between a predeceffor of the *^"*! *" **5" 
plaintiff and the pariOiioners, confirmed by a decree in Chancery, not binding> 
The agreement, which was in 1652, was for the divifion of com- crcding'^n- 
mon fields in Ttdmington^ in which a part was to be given in lieu «""»*>«n^ 
of glebe. A bill was filed by the lord of the manor to carry it fanaioned 
into execution, ftating the reflor's claim, and his requifition of a currenc^f 
money payjnent in lieu of tithes. The decree was made by con- ^n parties 
fent of all parties. In anfwer it has been faid (hortly and co- See Cart- 
gently, that in the Attorney Genefhl and Blair v. Cholmley^ Ambl. 5 1 o. Cokoi V 
Lord Norhington determined^ that fuch a decree was not conclufive 19G. s* 
ilpon the reflor, and that decree was confirmed upon appeal. 'Thus Decr.^8.* 
the law is fettled. But it has been infilled, that the prefent cafe ^' ^' 
differs from the cafe cited. One point of difference infiffed upon 
is, acquiefcence. But that has no weight ^ nor does any acquief- 
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1780. ccnce appear after the plaintiff knew his right. Again, it has been 
n I faid, that Lord Nortkington would not have h decreed, if ailowaoce 

ha(] been made for increafed value^ and here fuch allowance iuf 
been made. But there is no evidence of this. Again, it has been 
inrided, that an a£l of 6 G. i. has operated as a virtual confirm), 
tion of the agreement. But that ad, upon examination, appean 
to have no fuch effeft. If, therefore, there is no difference be- 
tween this cafe and that of the Attorney General and CioJmlej^ the 
decree niuft be the fame ; but we give no cods, after fo longae 
acquiefcence. 


Tr. 20 Geo. III. A. D. 1780. Scac. 

Hut chins v. Fuff and others. [MS.] 

'T^HE plaintiff, as re£lor of Dittijham in the county of Dewn filed 
^ his bill againll the defendants, ilating that they, the defendants, 
had refpefiively had large quantities of milk from their cows in the 
faid parifh ; and that he, the plaintiff, was entitled to the tithes of 
the whole herd of cows belonging to the faid defendants refpec- 
tively ; and that the faid defendants had neglefied to fet out the (aid 
tithe of milk fairly and legally, or to make any fatisfa£iion for the 
fame, and therefore praymg an account thereof. 

The defendants, by their anfwers, admitted the plaintiff's infli- 
tution and induflion, and that they had refpeAively kept feveni 
cows, from which they had refpe£lively large quantities of milk, and 
that they had conflantly fet out fairly the tithe of the faid milk, is 
the manner therein fet forth and dated, and which is as follows, tvz. 
^ by fetting out the tenth meal of the milk of each of the cows 
kept by the defendants, as fuch cows came to the pail, or firft came 
in milk, and ttie tenth meal together of all fuch cows as happened 
to come in milk on the fame day ; which method is, as tbey all^ed^ 
agreeable to the cudom immemorially ufed in Dittijham^ in fettiog 
out the tithe of milk, as they had heard and believed ; and which 
cudom they prefume to be a fair, jud, and reafonable one\ at 
thereby the plaintiff would have the tenth meal of milk of each 
cow of fome mornings and fome evenings throughout the pariflif 
as the cows came in milk, and thereby the defendants would alio 
daily have milk for rearing of calves, and for the ufe of their re- 
fpedive families, which would not be the cafe if they were to (et 
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eut the Whole of their milk eveiy tenth (Iay» or the tenth meal pf 1^80. 

each of their rcfpcflivc herds of cows at qnte," wherefore they in- ■ 

Ilftedf that fuch cUftom fliould be eftablifhed, and that the ddfen- 
dants (bould not be decreed to aqcopnt for the titlies of their mlllc. 

To Whidh anfwers the plaintiff replied, and a commiflion ifTuei} 
for examining witneiFes on the part of the defendants odly) and 
they gave evidence in fupport of their anfwers. 

The caufe came on to be beardi when after full debate the court 
lietdthe cuftom to he an unreaTonable cufLpm, becaule liable to an 
cafy fraud, and therefore void. They at the fame time, declared* 
that both the court of Exchequer and the HouTe of Lords had de- 
termined the cafe of Bojivotth v. Lhibrick upon this principte, that 
no other method of tithing would fecure to the parlon the full 
tenth of the proBute. 

An account was therefore deci^d With colls* 

From this decree the defendants .appealed to the tioufe o^tibr^ 
:iUeging the followii^g reafons : 

I. Cuftbms of Tetting out all tithes have almoil conftantly rc> 
iTalted from experience of mutual advantage Co |he owners <xf tiafi 
tithe and occupiers' of .the tithable property j and Dartic^Iar^circum- 
llances of the extent of fituafion, &c. &c» will makethofe.cu(loi^ 
which are i^pon that principle of mutual advai^t^e teafopable.i^ 
one parilh, unre^fonable in another: and it is therefore almoft im» 
poflible for thole who live at it difiance :frpm tl^ofe ipariQi^Sj i^ 
are not apprised acctirately of thefp circumfiaqces, to eleercife 9 f^ir 
judgement upqn the legality or illegality of the local c^fto^« ^^r 
Which reafon it appears to be rneceflary in all oafea .where the le^ 
g^lity of a culiom is difputed in courts of Eqiiityi that aq iflue ^ 
hw (hotild be direfled) and the fa£l afcertained by a verdifi jd tl^ 
county which is the fcene of the JiTpute. With a view to this 
principle, eccleflaftical courtc haverbeen, {romtbe carlieft periods 
of our law, re&rained by .prphihition« t9 their j)rocettding ^^hqo 
tuftoms or ipbdufei are in difpitte, their )trii}s jiotibeing byjuqei* 
'Such beinj^' the known pra6lice of th^.comnx>n.law courtly in th^ir 
control over the ecclefiallical oourts (tb» .pi^iQioe in which fail4 
courts of Equity is very >fifQiljurj courts of Equity jboild uopp^e a 
limiUr cpntrol upon themfel vies* " .. •: 

a. Courts di Equity have ^ecfeed againA ctaftomi to pay led 

than a tenth part in lindj ju unrcaYonablc^ ^^ ^J ^ P^ ^^ ^ 

tithe in lieu of the whole* la thl<! pfefeat bfianpeiDo fudh cuftoin 

i9«ftrred ; the appellaqis let CMtt in their aafwen a culUiiil^of pay- 
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i-So. *"S * ^^"^^ P^''* • ^^ ^*^^ B^^^" evidence of fucb cuDora amf 
- of the fad, that they punQually obferved it in a fair and jufi man- 
iner ; there was no evidence to the contrary, nor were any cir- 
cumRances of fraud alleged on the part of the refpondent, which 
he would not have omitted, had there been any foundation for 
fuch a charge. 

3. The tenth part of almoft every fpecies is due by law Mia 
quoties as it may arife ^ nor can a doubt be entertained but diat as 
milk daily renewed, the tenth part of each day's produce, if not 
of each meal, was originally due for tithes. But mutual taic nuf 
convenience in different parifbes have efiablilbed a variety of 
cuftoms in fetting out the tithes of nrilk, and of modufes ia lieu 
of them : in many parifhes every tenth morning's meal for a cer- 
tain portion of the year, and every tenth evening's meal fi|[ the 
remainder of it, isthecuftom: in others, every tenth meal: in 
fome» a certain (][uantity of cheefe ; and in others^ a very fmall 
fum has been taken in lieu of the tithes of milk. . In the prefeat 
cafe ^very tenth meal of each cow is the cullom computed from 
'the .time (he comes in milk, which is a determinate period from 
tVe birth of her calf; fo that no fraud can be put in prafiice, to 
put all the tithe^ipilk into an evening's meal, but the fame is daly 
let out mornings and evenings ; and nothing appears in the prefeot 
inftance, but that as many meals of milk were fet out in the moni- 
jngsas in the evenings. Th6 prefent infiance feems to be fup- 
pbrted by the conftitution of archbifhop ^/W)^/^^, that "ibc 
fithe of mOk (hall be paid from the time of its firft renewing" &c, 
Linwood 199; The renewal of milk is certainly from the ofuJ 
'titne of milking after a cow has had a calf, and this cuflom is ivbac 
the appellants claittiy and what they have pun£lually obferved. It 
is 'a cuftom founded not only on this confUtutipn, but . on mutual 
'convenience to the refpondent and the appellants,, tlie parilh lybg 
tvithin very narrow limits, and the feveral farm houTes in it lying 
at a diftluice extremely convenient for the tithe-gatbereis to colied 
the tithe-milk froia all of them. From this cufiom, therefore, tlie 
i^fpondent and appellants derive mutual benefit, each receiving a 
daily conftant fupply of fo riecelTary an article as milk \ and it oc- 
cafions lefs troubfe to the relpondent to fend round every day after 
bis tithe-milk, than for the generality of famcrs to tend and milk 
'thfcir cows. And as to throwing away the milk at the next milk- 
in jg* feafon after fettlhg it our; where the ve(rels arc^ wanted, it i^ 
'a ciiftom well known to be wairanQMl by judicial detehninations. 
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4. The prefent decrc^e, it is fiippofed, was founded on the recent 1780. • 
:afe of Dr. Bojworth and John Li^hrlci^ but it is contended is ■ 
not in any rcfpeft fimilar to this: in that cafe no particular cuflom ^"P*^* '^®'' 
was claimed or proved 4 in this, a cuftotn is the fubjeft in difpute,' 
and has been proved : in that cafe miiny circumflances of deceit 
and unfair pra£licc were evident ; in this, not. a circumAance of 
that kind ap[>ears : in thit cafe it was proved, that a full tenth 
part was not fct our ; in this, proof has been given, that a full tenth 
has l)een fet out. There is no fimilitude therefore between the 
two cafes. 

It is a circum fiance attendant upon (ithes in general, and on 
thofe of milk in particular, that they cannot be colledled, without 
feme degree of inconvenience, and whoever becomes entitled to 
them, mud accept them liable to thofe inconvenicncies. It -is de- 
roondrable to thofe who know the (ituation and extent of the 
pariih of Diittjhatriy that the mode of fetting out the tithes of milk* 
which the refpomient expefis by every tenth day's milk, muft be 
attended uith great inconvenience, and much more than would 
ailfc from the cufiom which the appellants claim; becaufe it is 
clear, that every re£lor will become entitled, on the tenth day after 
bis inftitution, to all the milk in his parifh ; fo that in a parifli of 
large extent, and in whiirh there are large dairies, and even in the 
pariih of DUhJham^ he would find much trouble in collediing all 
the milk on every tenth day ; his dair)' (hould be as targe as all the 
dairies in his parifh ; it would be neccflary for him to have as 
many pans or vclTcIs to contain his milk as all his parifhioners to- 
gether \ in fhort, on every tenth" day he would be deluged with 
milk, and upon the intervening days he would have none. The 
inconvenience which would attend this mode of fetting out the 
riihes of milk, as to the appellants, by depriving them of milk for 
their calves and other purpofes of domeflick ufe, is too obvious to 
hr pointed out ; and it can be of no other advantage to the refpon- 
dent to eUalil\(h the mode of tithing which he conteiKls for than 
x\i give him the pow<*r of demanding an exorbitant price for the 
tithe of milk, or of taking it in kind from thofe who have izK 
cuirred or may incur bis difpleafure, in a manner the moft iacon« 
venienc and oppreflive. 

In fupport of the decree the plaintiff (lated the following real 
fons : 

l^The eflablilhed courfeof fetting out tithe-milk is, that the 
entire meal of the whole herd of cows fh.ould be fet forth every 
tenth day, both (he morning and the evening's meal.* 
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itSo* '^^ cuDom^ as bid iigL the appellant's anfwer, is unreafod* 
111 I 1 able and illegal j it would be to expenflve and inconvenient for 
t\^ refpondent to coIlc£l the Mtbe-milki according to the fuppoftd 
qj.Som, that it would not be worth colleOing. 

9. If the cuflom was gnx>d in law, yet it is not To prectfely and 
fornially pkaded, as isneccfiary and required by courts of law aod 
equi^. 

3. If the cuftom was good and well pleaded, yet it is not fup^ 
portedby evidence ; nor was (here evidence fi^fficient given in fif* 
port of it, to warrant the court to dired any ifllie refpcding it. 

Juue 13, A. D. 1782. 
Ordered a;;|d adjudged, that the appeal be difniifled, and that the 
4ecree :thiei;^in complained of be affirmed, with one hundred {)OUDdi 
cofis* 


H. *i Geo. III. A. D. 1781.. Swc. 

4dams V. If Tiller ; ei e an/ta* [MS.] 

^H£ bill fiatcd^that the parifh of JTfi^^/air, in the connty of 
Middkfex^ conGBed of a re£lory and vicar^e ; that the ^ca^ 
age was eodowcd ; that the vicar thereof was, by endowmeot, pie- 
Icription, or otherwife, entitled to a moiety of the tithes of conif 
gr^f dnd hiy ; tp thp wholk of the fmall tithes ; and all oStn^ 
pblations, obventions, and oth^r vicarial dueS| yearly atifing widus 
^ whole of the pariO), particularly to the tithes of Wool, Uunbii 
tnilk, eggs, fruit, herbs, cabbages, potatoes, turnipsi garden^ftnff, 
plants, Sowers raifed for fale, pines, 'melons, gcapes, bot<4x)ufe 
pIai)iS flower-roots, hemp, flax, and honey % that the defendaot 
ST^llir was, in tbe year 1770, collated to the faid vicarage, snl 
JhfKl eiwr Gnce bec;p vicar thereof, and entitled to tile tithes tSot^ 
jbid ; that be (hortiy before the 8th of September 1777 let the titr* 
^f that part of the pariOi which lie^ on the n(»rth fide of the king's 
li^hyvay leading from Hyde Park Corner to CQ^ntef^s Bridgi tp J* 
Mall^ to xnrhprn 4he plaintiiF and other occupiers of farms in tb4t 
part of the parifli paid their tithes after the rate of tvrdv^ fiiilliag|i 
90 acre yearly for the arable land, and fe\ren (hillings an acre 
yearly for the grafs land ; that he the defendant, fFaller^ al(B 
fiiocily before the faid 8th day of Sfptimhr 1777 Bgited to let tba 
tithes pf the other part of the pauQii vbicb Ucs on the ibiuh fid» 
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of rhc king's highway leading froift Hyde Pari Comer to Counter^ t 1781. 
Biidge (which confifled chiefly of nurferies and garden grounds, ■ 

and was of much greater yearly value to the occupiers than arable 
and meadow grounds) to the defendant B. Bryan \ thdt in confe-' 
quence of fuch agreement, he the defendant, fValkry delivered a' 
notice on the I2th oi Sfpiember 1777, dated the 8th of the faid* 
month, to each of the defendants and others occupiers of nutfcry 
grounds and lands in that part of the pariih which lies' on the 
fouth fide of the king's highway aforefaid^ addr&fled to them re* 
fpe3ively as follows : ^^ PJeafe to take notice, that the compofrtion' 
to be paid for the tithes 6f land in your occnpatton will det^- 
mine on Michaelmas-day now next enfuing^; and that I have let 
fach tithes to Benjamin Bryan from that day, to whom you' are 
hereby defired to account for the fame ;*' that B. Bryun^ between 
the 20th and 27th days of the faid Septembtr^ delivered'- toeach of 
the defendants and other occopiers of the faid nurfery grounds and' 
lands, a notice, dated the lothday of the faid month; figtied* By 
him, and addrelTed to the faid defendants and others ret}M^ive!y^ 
as follows : ^« Pleafe to take notice, that I (ball take the tith^^in 
kind for the land you hold in the parifttof Kenjingibn from Miehaeh • 
mas next ;" that ff W/rr, in confequence^offuch agreement, by in- 
denture' dated the 27th day of the faid Sefiember^ demifed to\0r^/7i% 
bis executors, &c. from Michaeimas 1777 for the terrtf of fix 
years all his faid tithes yearly arifing witHin that part of the pSrifR^ 
which lies on the fouth fide as aforefaid, at' the )'early rent of 28b L 
with certain provifoc^ as therein nienrioned ; that' the pl^tiff 
foon afterwards agreed with Bryan for ah aiffgnment of fuch 
leafe; that the faid plaintifF, on or about the 27th' of the; laid' 
S^imber^ delivered to each of the faid defetiddints arld'orheroccu'- 
piers of nurfery^ grounds and lands in that part of the faid pdirifh 
a notice in writing figned by him, and addrefled'to the' faid defen- 
dknts and others, refpedively dated on or aboiif the 27'th ds^of 
the fiiid September^ as follows : *' Sir, Having taken your tithe 
of' Mr. Bryan^ I hereby give you notice not to move: any of yoiir 
crops after Michaelmas-day next enfuing the date hereof, Whhbut 
giving notice that the fame may be properly tithed ; and for yonr 
conveniency, I will accept of notice fent fdr me at Mr. Brytnft 
houfe in EarPs Court for to come and tithe the fame/* The 
bill then fiaied, that' the defendants h^toic Michaelmas 1777, and 
ever fince^ had occupied landi^ particularly nurfery grounds and' 
gardens, within that panof the parifli tbid lies- on the fouth fide as 
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1781 • aforeraid ; that they bad refpcQlvcly cut, plucked, gatliercjf 
■■r- pulled up, received, had, and taken, upon and from the faid lamlr, 
jpuifery grounds, and gardens, divers quantities of trees, (hnibs, 
fruit, herbs, greens, cabbages, collard.-, potatoes, turnips, and va- 
i;iou$ otner kinds of garden-fluff, plants, roots, flowers for faie, piocf, 
melons^ grapes, hotrhoufe plants, and flower roots of various kinds, 
hemp, and flax ; that they had alfo fince fuch time kept and fed on 
* the faid lands cows, which yielded and produced milk and calves; 
and had alfo kept ewes and other flieep, from which they had laoihs, 
and wool ; that they had geefe, ducks, hen.«| and other poultry, 
which laid eggs; that they alfo had kept feveral hives of bees, 
which produced honey ; and had alfo divers other tithable matters 
and things from the faid lands, nurfery and garden grounds, the 
tithes of which were accounted fmall tithes ; that the tithes of the 
faid matters and things' ought to have been fet out for the plaintiff, 
who had applied to them to fet out and pay him th^ faid tithes, or 
inaKe him a fatisfadion for the fame, which they had refuled to dOi 
under fome agreements with the defendant Waller^ on the ^dof 
OSlober I77i» and the 17th of January 1772, as ftated in the bill; 
but that the faid agreements were only verbal, and not reduced iiHo 
writing, and were only for one year, and for fo much longer as he 
and they fliould chqfe. The bill then charged, that the defendant 
Henry Hutching had entered into an agreement with ^^/Zfr onthe 
53d day oi January 1772 (fubfequent to the date of the faid pre- 
tended agreement) to take all the tithes of the land then occupied 
by him from Michaelmas 177 1 to Michaelmas 1772, at the yearly 
rent of thirty-four pounds nineteen fliillings, and had ever fioce 
paid that fum to fValler \ that fuppoflng fuch prior agrcemeot to 
baye been good, it \vas waived by fuch fubfequent agreement ; that 
in July or Auguji 1777, Hutchtns defired Waller to compound with 
bim for his tithes, and requefled tl^at he would not col]e£l them in 
kind ; that WaiUr then told him it was his own fault that be bad 
not an agreement before for a term of years, or during his incum- 
bency. The bill then further charged, that the faid agreements be* 
ing during pleafure, had been determined by the aforefaid notice, 
and prayed that tlie defendants might account with the plaintiff (or 
the Angle yalue of the tithes, which, fince the 24th day of March 
1778, had arifen from the lands in their refpedive occupations^aod 
p^y him what fliould 2|ppear due on fuch account. 

The defendant Ranje and.ftM«Rl others admitted, that the parifli 
of Kenfwgim coiifiiled pf ^tf^Sfffiy a^d a vicarage } that the vica- 
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rage was endowed, and the vicar thereof entitled to the tithes of 1781. 
cofrn, grain, hay, fmall tithes, offerings, oblations, and other vicarial - 
dues, yearly arifing in that part of the parifh which lies on the 
fouth (idc as aforefaid, particularly to the tithes of wool, lambs, 
nilk, eggs, fruit, herbs, garden-fluff, plants, flowers raifed for falc, 
lemp, flax, and honey ; that the defendant IValkr was in the year 
1770 prcfenied thereto, and had ever fince been vicar thereof ; and 
:hat the leafes had been made, and the notices given, as flatcd in the 
Dill, excepting that fuch notices were delivered to each of them on 
MlchaelmaS'fiay 1 777,' and not before, as they verily believed ; and 
ihey feverally fct forth a particular account of the lands and grounds 
by them occupied within the parifli before and fmce Michaelmas 
1777, and how and in wliat manner fuch lands and grounds had 
been ufed and occupied during that time. 

The defendants 5". HutchinSj Jff. JVilliamJon^ and H. Hnvttt^ fa id, 
that for about fifty years before a compofition of fix fliillings an acre 
had been paid for the nurfery grounds in the parifli to the vicar ; 
that JValler^ about 177 1, being deflrous of raifing the compofition 
to ten fliillings an acrr, divers meetings were had between him and 
the occupiers; that on the fecood day of OSiober 17719 at that 
meeting, the defendant H. Hewitt paid ^^aller one year's tithe, 
at the old rate of fix fliillings an acre, to Michaelmas 1777, and took 
a receipt for the fame ; that after fome difcotirfe between them, (he 
defendant fValkr infifled on ten fliillings an acre, which they re- 
futed ; that he propofed to accept nine fliillings, and the defendants 
offered eight (hillings and fixpence ; that thereupon they toffed up 
whether it fliould be eight fliillings and fixpence or nine fliillings ; 
which being confented to, Waller toffed up half-a-guinca, and the 
defendant S. Hulchins called Htad \ that the faid half-guinea hav- 
ing fettled with the head upwards, the defendant IViUiamJon faid, 
*' DoSlor^ fVe have won ;** that it was thereupon agreed, as they un- 
derflood, between him and them on behalf of the faid nurferymen, 
that the compofition for the tithes of all the nurfery grounds within 
the faid parifli fliould for the future, during his, Waller^ s^ incumbency^ 
be at the rate of eight fliillings and fixpence an. acre ; that the faid 
defendant Hewitt informed IValler^ that fome memorandum fliould 
be made of the agreement that had been made ; that thereupon he 
affented thereto, and wrote under the faid receipt fo given hy him as 
follows: " Agreed fqr eight fliillings and fixpence an acre for every' 
year hereafter -^^ that they then confidered, and flill confidcr the faid 
^^neemeot as a permanent agreement between him and the faid de- 
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1781. fcndanu on bcha^lC of theiDrclvc^ and all other nurferymea withia 
■ ■II ■ th£ parifh ; and that it was to continue during: the incumbency of 
JVaiUr \ that the faid defendant Hewitt wa« the more confirmed ia 
fuch opinion, becaufe he having paid his con^x>firic>ii for tkhei it 
the rate aforefaid up to MicharJmas IJTZ, the faid defcodbnt fFaOtr 
gave him a bill and receipt as follows, vi^. ** Me0r$. Hewitt aol 
Smlih debtors to the reverend Mr. fFalkr on account- of. tithes due 
at M'chaelmas 1772* for twenty-one acres of nurfeiy ground at 
cij^ht (hillings and fixpence an acre, as by agreement^ eight poupds 
eighteen (hillings and fixpence. Received this nmctoenth dayof, 
D^cemhr 1772, the above confents in full by me Janus WiHtr 
vicar ;" and becaufe Waller had continued to receive the faid com* 
pQfition up to Michaelmas 1 777 ; that for many years before 1772, 
tliey had been accuftomed to pay a compofition for their tithes after 
th^ following rates* vi%. *^ fix (hillings an acre per annum for garden 
ground, and three (hillings for arable land i" that upon H^alUr be* 
foming vicar, they waited upon him to know if he would take thd 
aforefaid compofitions of them, which he would not confeat to, but 
demanded fix (hillings an acre both for the garden ground aiul arable 
land, which the defendar^ts thought very unreafonable, and refulved, 
not to agree to it, as he was entitled to no more than a moiety of 
the great tithes, and they had only paid up to that time three 
(hillings an acre to his^ predece(rurs, and three fliillings an acre to 
f\ Greenings the owner of the other moiety ; ih^i JVaUop^ being de- 
termined not to abate, and the faid farmer gardeners not to accede 
to his propofal, they parted diflati&ficd, wJku f^alUr faid. he would' 
take his tithes in kind, which he attempted to do; that, finding it 
would^not anf^er, he.fopn aOer wards agfced with the defendants and 
the reft of the farmer gardeners ; that upon paying their fix (hillings 
9X1 acre, as well'for garden ground as (arming produce, crop or nat 
crop, (exc-epting feven (hillings an acre for ten acres in the po(re(rien 
of the defendant Combes^ which Waller infifted was a fruit garden^ 
be would give them all leafes during his incumbency^; that the de- 
fendants, for avoidicigall difputes with him, acquiefccd thereio; 
that they had ever fince paid their tithes according to fuch agree- 
ment : and they fubmitted, that they were entitled.to. haye fucli 
agfremcnt carried into execution, and to have a leafe granted tot 
each of them of their faid tithes agreeable tliereto. 

The defendant y. Roufe faid, that, having paid the compofition.foc. 
his tithes on the tenth o{ January 177*2, in confequence of.fuch 
agreement, a receipt was givei) to him b}' ^d. Qoofer^ on behalf of 

fyaUer^ 
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H^kr^dX the foot of which receipt, in confirtiiatbn of tlio«(aUb ]^8p.. 
agreement! JVaUer wrote as follows : ** Agreed in* future to'pay ■ - 

for thirty-one acres two roods, at fix (hillings an- acre, which- will 
amount to nine pounds nine (hillings ;*' that he, the defendant. Bad' 
accordingly paid him Jtbe faid nine pounds nine (hillings, for hir an- 
nual •compo(ition, every year fince up to Miehoihnas I777'> fbrtite 
faid thicty-one acres two roods, and alfo afbcrthe famrrate/fraare' 
for all the lands he had fince occupied in the pari(h. 

The defendant J. RubergaJl faid, that on the tenth oijanuarf 
1772 he paid WdUer the compofition for his tithes upr to JSnchtieli' 
mas I77i9.at which time he gave him> a receipt for the (^me, and 
wrote underneath it as follows : ** Agreed in future for tfairtys-flvr 
acres at fix (hiUingt ani Mt, which will- amount to ten pounds ten' 
(billings/' 

The defendant Sm Huhlnns faid, that on the fixteentb of D^ermfcr 
1772 he paid ff^allir the compofition for his tithes up to Mic/rofimar 
1772, at which time hepve him a bill and«reoeipt written and fign^ 
ed by. him,.ti/2. *^ iAu Samutl Huichins- debtor to* the reverend 
Mr. ff^fuller on account of tirhes due at Michaelmas 1772, to'(ixteenr 
acres one rood nurfery ground at eight (hillings andfixpence air 
acie^ as by agreement,, fixi pounds eighteen (billings and three HvlfL * 

pence ; to ten acres corn land, (^c. on«thefottth Mk of Kenjmghn' 
pasi(h,.at fix (hillings an acre, as*by agreement, three* ponndr, nine 
poand» eighteen (hillings and- three halfjpenoe; Received thia 
l6cbdl»y^ olDicemher 1772 the above contents, James fValUr:^^' 
that purfuant to the' faid agreement. He had ever fince, up to 
Michiulmas 1777, paid eight' (Hillings and fixpence an acre for the 
TiMxSffif grounds^ and fix (biiringsan acre for the com land. 

The* defendant^ //• Hutcbinr^ infified that fFdlkr^ on* the I7(h 
of January 1772 entered' into*^ and with his own h^nd' wrot^ 
aiidifigned an agreement with him^ whereby he agreed to let him, fo 
long a» he (hould continne vicar of- the faid pariOi, all the ttther- 
(virhether re£lorial with -which he- was endowed or vicarial) ori 16 
aoies, which he then occupied in the parifiij at the yearly, rent of 
thtity^four pounds nineteen (hillings, with a pfovi(b, that if the 
tbeninode.of cultivatipn'flsould'be altered, the faid agreement (hould' 
be void ; but that fo long as the faid lands (hould continue in. their 
then flate^ and rolongsas*he flitjdld^ continue vicar of the faid part(h 
^xA^buMns the occupier of the faid land, the faid agreement was. to 
be binding on^ch'partyi andpieparatorf to a leafe between them. 
He) f4id,. Uobid'icver fince;pud*M%Zi<ir^ purfuant thereto the yearly 
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17^1 • 'u'° '^f (fairty-fbur pounds nineteen fliiilings, and infifted on tlie be- 
^ nefit thereof. 

All the faid defendants infifled that the plaintiff before the agree- 
ment for and execution of the leafe to him fr6m B. Bryan^ had fall 
notice of the faid agreements having been entered into between 
Jamis ff^ailer 3nd the defendants; and that he, by having entered 
into them, and having ratified the fame, and received the faid feveral 
compofitions from them ijp to Michaelmas ITJ'J^ without objeding 
thereto, had manifefied hit fenfe and underftahding thereof, and • 
could not now vary or refcind the fame. 

The defendant, H. Hewiit^ and others, infifted that the vicar wis 
not entitled to, the tithes of pines, melons, hqt-houfe plants, greeo- 
boufe plants, or of any plants or roots gi^#ing or planted in hot- 
houfes, or of any exoticks, or of any plants or trees inoculated or 
grafted, or of any plants, trees, flifubs, or rodts, purcbafed or plants 
ed in their nurferies or garden-grounds, and from thence foMout 
ag^in without having made any increafe in number. 

All the defendants infifted, in cafe fFialUr had any right to de- 
termine the compofition in the manner he had attempted, -which < 
they denied, that the feveral liotices given to determine fuch compo- 
fitions and take the tithes in kind, were fliort and infqfficient, con- 
fidering the nature of the crops to be tithed. 

The defendants J, Roufe and others, by their further anfwer, alfo 
fubmitted to the judgement of the court, that the vicar was not en- 
titled to the tithes of pines, melons, hot-houfe plants, green-houfe 
plants, or of any plants or roots growing or planted in hot hoofeii 
or of any exoticks within the faid parifli, or of any plants or trees 
inoculated or grafted, or of any plants, (hrubs, trees, or roots, por- 
chafed and planted in their nurferies or garden- grounds, and fold out 
again without having made any increafe in number. 

The defendant, //. //f/Zf^m, admitted that he had never figoed 
the agreement dated the feventeenth day of January 1772, but left 
the plaintiff to the proof thereof ; and he recited the feveral conver- 
fations touching aflefling JValler to the poor rates for his tithes ; and 
faid that he came to fome agreement touching the fame, as flated 
in the anfwer, and infifted on the impoifibility of fetting out the 
tithes for the reafon aforefaid* 
f. Bill H. Hewitt and others filed their crofs bill againft fFalkr^ Brjan^ 

and'if. AJamsy and thereby particularly infifted on the agreement en- 
tered into between tlie faid J. PFalier^ as vicar of the pariOi, and the 
plaintifis and others occupiers of nurfery grotmds thprei^, for an an<i 
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tiaal compontion for the tiehet of fuch nurfery grounds, at the rate 1781. 
of eight fliillings and fixpcnce an acre; and a1(b on the agreement ' 
entered into between him and them, {ffr. occupiers of garden grounds 
not ufed for nurferies, and lands ufed in common tillage within the' 
parifh, for. an annual compofition for the tithes of fuch garden 
ground and land, at and after the rate of fix (hillings an acre during 
the faid Waller's incumbency ; and that he was in equity and con- 
fcience bound to perform the- faid agtcements. They infilled, that 
he having entered into and ratified the faid agreements, could not 
afterwards make any valid conveyance, leafe, or demife of fuch 
tithes to the faid B. Brynn^ or any other perfon ; and that fuch leafe 
to the faid Bryan^ and the aflignment thereof to A, Adams^ were 
void and of no eflTed againft the plaintiffs, having been made by per- 
fons who had no right to make the fame. They therefore prayed, 
that IValler might be decreed to accept the annual fums of eight 
(hillings and (ixpence, and fix (hillings, as compofitions for the faid 
tithes^ and perform the feveral and refpefiive agreements fo made 
and entered into by him with them, and might indemnify them re- 
fpefiively fron> the feveral claims of the other defendants on ac- 
count of their faid tithes, the plaintiffs being willing to pay the faid 
<iefendant WaUtr what was due on account of the faid compofitions 
for the faid tithes, at the rate of eight (hillings and fixpence, and 
fix (hillings, an acre refpeOively ; and alfo to pay the fame annually 
during the incumbency of fValkr^ as a compo(]tion for the tithes of 
the faid grounds in their refpedive occupations ; and that the faid 
B. Bryan and A. Adams might be redrained by the decree of this 
court from taking their tithes in kind of the faid grounds, and from 
anyways molefting the faid plaintiffs on account 'thereof. 

The defendant IValkr faid, that after his indudion into the vica- 
rage, he found that the feveral annual compofitions paid by the oc- 
cupiers of lands and grounds in the parilh, for the tithes of fuch 
lands and ground)}, were con(iderabIy under the real values thereof; 
that he thereupon (ignified his intention to raife the fame ; and he 
ftated the meeting of the fecond of OSloler 1771, and the propofals 
that were then made ; but infifted that he did not mean to agree 
to tofs up whether nine (hillings or eight (hillings and fixpence 
(hould be paid for the faid compo(ition ; but he admitted that he at 
length confcntcd to receive from the faid occupiers after the rate 
of eight (hillings and fixpence an acre, as a compo(ition for the 
tithe of their faid lands ; but that he meant only to accept fuch 
compofition for a year certain; or fuch longer time as he fliouli 

9 think 
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il^^K thiok proper. He infiQcd tfaatf no agreement in Wfitiii^ wat tfien^ 
. or at any other time, entered iato between him and the plaintifli, 

or any oihcr occupiers of the faid norfery gfOimdiy for a compofi- 
ti^h for tlieir faid tithes. He fatd, that* about the twenty-third ofr 
jfamimty 1772 he entered into an agreement in writing with A 
HutchifJSy,^9i before mentioned. He alfo faid^ that when the plain- 
tiff J^. Rou/it in 1772^ paid him a- fum of money^ a»» »> coUipo1iti(Mi> 
, for his tithes, and took a receipt fbr the latae, he wiole diNm^ 
i^Htti the- fame what fum ho Was to pay a»ai compofitioo-forlnf 
tithv for the then next year ; but he denied thai it was^at ctther'tf 
tile did times, or at any other time or place^-ooibfittifed' to oragmdt 
between him and- the other defei>dants, or any- of tbem, on behslf 
of themfcives and the^other occupiers, that tbeaftm&id^ior ariy other 
annuri compofition^ for tithes of all or anyfuch nurfbry grooo^ 
fhould continue as long as he Cbonld continuel vicar,, or tbtfaay 
other agreement than fuch as before mentioned was then, or at my 
other time, entered into between him and the plaintiflfk, or any other 
of^thefaid occupiers, or thai he had ever oflered tbem'a tcafeol 
their refpeSive tithes. He denied, that behadenteied intosnjR 
ajpeement with fuch of the plaint i& or other perfons as oc- 
cupied' garden grounds- or other grounds notufed forimrlerics^^ 
for lands ufed for common tillage, to accept in future a con^b 
tion of fix (hillings an acre; or any other compoBiion*for the titbos* 
of fuch grotmds and lands fbr every year thereafter- during his uh 
cumbency, or for any other term fave as. aforefaid, or that h6 bai 
at any other time entered into any agreement- with tfaem» Hcin^' 
lifted that it was not underllood or conGdered by the plaintift anil- 
all perfons, that the agreements refpeQivdy. made as aforefaid were 
to continue in force, or be binding on them and the defendant 
during all the time he fliouldfo continue vicar of the pariOi, or for 
any longi^r time than one year from, the time ofuhe making- thereof 
refpefUveJy. He^ admitted he had- yearly^ from MV^ki/ArMi 1771 to 
Michaelmas 1777 inclu five, received rl)e faid'tfaftual coospofitioak of- 
eight (hillings and fixpence, and(fixt(hilling|, an acre from the pbuo* 
tiffs, except A.ShaiUr\ and from the feveral owners* and occupiers 
of fuch nurfery grounds, and garden gfc)unds.and lands u(ed ia com- 
mon tillage in the faid parilh. He faid, that \vk Jugnjl ijjj^^ic-> 
mand was made upon him for the pocirs rare in rtfpe6l of the* faid- 
tithes, contrary to the former praQice.of theparilh ;, thatftberefOrtf 
a meeting, was held at his houfe of the pari(hioners and other occtt« 
pirrs within the pari(b, when they came to- tefms, as. id his^a^fwer 

was 
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^0f«s tnentiotied. He alfo (aid, Ihatt ihe'onteMd Aout <thU ^umt into 
an agreement with the defendant, #• SryoN, to^gvant hko ileife^ 
the tithes of the hmdi ^n 4he fei|ih>Bde'of the hii>gV>1ugbw»yy as 
af«feiaid, for fix yeM«> -if >he4houM'^4oiig continue vjctfr^ the 
f^ifks «t 280 L^r itfinfttMif ^thet >n puffuance thcnofi gbout 
the 9th of S^piemlmr 1777, fae<i.»B|red. the iiid pUtntiffiiand ^theroo 
cupiers of mirfery grounAh garden grounds, and other lands within 
the faid parifh, to be feverally fervied -^vMi notides to^tbe-porpcM't or 
effeSas in the bill mentioned; and 4haton the-STlh-daydf ifi^ 
timber 1777 he executed a leafe to ^ fald B. Bryan. ' 

The defendanta B. Bryan and A. ^4ms Tpoke tp^h^ fmc eflfeft* 

The defendant £. ilr^n infifted on the agreemeiit entered into 

before the 8ih day of Stphmier AJT^ b e t w ee n iFiOhr wcA *im 

for a ieafe of the tithes arifing in 'that part of the pariOias ^efore^ 

mentioned, and of ^he 'leafe executed to -htm \y Walkt of Qich 

tithes on the 27th day ef the faid Septtmhr ; and faid, fhat tn per- 

fuance of the laid agreetneat,'he hnii fome time between the Mth 

and a7th days of Sipttmier^ ;cauted to be deKrered tiotices fo'the 

ptaiotiSs and other OGeapiem of Idnd in the parifii, dated 4he it>^h 

of the faid month, that he ftoald tahe the "tithesinliind^eh^ 

lands they held in the faid parifii <from itichaelmai ^hen ne9tt. 4le 

infifted, that the other defendant Adamsitckm after ihe eKecatioA of 

the Cud Ieafe, having agreed with him for an- affignihent tberedf^ 

and to pay him the yearly fiiiH of fixty-three pounds, he^ hy inden* 

tare dated the 24tbof March 1778, affigned'lo -him aN ihofe^he 

tithes ^ f mntfes demiied to him -by the faid leafe from the 4e» 

feodant PVallnr^ and all his ^ate and intereft therbb-for-the re* 

nuatoder of the faid term. 

• The defendant ^: ^i&MRtf infilled on the feid agMeQient emdiad 
iolo ^weeo him and the defetidatit S^yan for an afligninent of 
the leafe executed h)t ^^Ubr, aod'of the indcntuae^f alfigoment 
(hereof executed ito i^m hy B» Brf4n^\ that in purfiiaiice of 'the feid 
Hgfoemeiit, he caufed to hp delivered, 6n f^ tweiKy4eveAth ef 
•SifUmier 1777» to fadi of fhepl^uiCifis and others parifhioners of 
liie parift, a^nptice dated on the twenty-fevenih day 4tf S^ffj^gketf^ . 
yoKpOBtihg 4hat (he bad taken 4heir tithes^ and4hat they weretiet 
SMW ^ move any of their crpps lifter Mkhmlmas-day ^hen nieMi '^ 
Miittiout gisriognotioe Co luiB, that the fame might be property 
tiiiittl: and he infift^d xm his Jig^ to tithes in 'kind of tbeiosrerri 
fiihable matters .^nfiof qu the lands ^ceupiad iy the feid fflaiotiSt 
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1781. asaforelaid; and hoped that he (hpuld not b< refirained (rom 
,1,,^ taking proper meafures for the recovery tliereor,y 

Ma€d$naU^' KinyoHf and i^r/tc^ir, of counfef'^ for the occupieif^ 
ob)e£led) that the notice to determine the comjpofition was infiifli- 
cient, it being given lefs than a mon^i before Mkhoilmas^day^ at 
which tiniethe compoficion Was payable. ^Tfaey infilled that the 
agreement was intended to be permanent. The agreement with 
the predeceflbr fubQfted during the whole incumbency. It wa^ 
natural therefore that they ibould wifh for and intend a renewal of 
fuch permanent agreement*. The words, ♦* agreed for 8s. 6 i 
ftr acre, for every year henafttr^^ mud mean during incumbencv*. 
The others, ♦^ as/rr agreement" or the like, (hew that there was 
fome general agreement. They argued farther, that the Aibjefi 
itfelf, viz, peach trees and the like, is npt t jthable. x Rq. Ahu 
637^ fU 6. is foil of bad law. The paribn has the tenth peach, &c. 
is he alfo to have the root ? This is not like Xo ftha cadua^ which- 
is renewable annually. But the produce of a hot-houfe is not the 
produce of the earth. If tithe be payable of this, then it mull be 
alfo of pots in a houfe, fallad raifed on a flannel, &c. Is it con- 
venient that this fliOuld be tithable ? if it be, the expence of 
faifing it is fp enormous, that- the tithe Would amount to a pro- 
hibitory tax. The claiip is unfupported by any cafe or diaum. If 
this be allowed, by the (amc rule polifhed fteel and other manufac- 
ture produce of the; earth would be tithable. 

Mansfield for the vicar.— There is no binding, agreement in this 
cafe. The court would require ibmething extremely ftrong indeed 
to bind the vicar for ever, where he has not a fcrap of paper to 
bind the other parties. The general nature of ihefe tranfacSions is, 
to be binding only as long as both parties (hall pleafc. And then 
if the memorandum added xoHewiit*^ receipts amounts to an agree- 
ment, it can bind no farther than that. The others are uncon« 
nested with Hewitt^ and their payments being of a fimilar nanire, 
proves nothing: this as to the nurfery-men. Ai to the gardenen, 
the notice to determine the agreenoent is good. The cafe of 
Gkjfe V. CaUwall (hews it to be fo. For this is very different from 
she cafe of a farm. There, is no new flock to provide; nothing 
new to do ; nothing befidcs fevering the tenth inftead of taking aU 

away. As to the hot-houfes Here the Chief Baron interrupted 

him, faying, there was no evidence as to thcfe ; therefore that the re- 
gular way would ^ to direft an accoubt (if any proper), in which cafe 
the Peputy Remembrancer would make his report (|)ccial, if he had 

any 
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any doubts, and (heif the court would have the circumflances 1781. 
ftatcd in his report as evidence to decide upon, and that report might ■ 
be excepted to. 

But Mansfield was defired to go on. — ^Thefe articles arc the pro- 
duce of the earth, though mixt and meliorated for the purpofe. 
Arc cucumbers objefled to ? Mo. What then can be faid as to 
melons ? every thing raifed in a garden is principally in confequence 
of manure and labour; and yet it is tithable. As to exoticks, no 
objeflion can be made to them \ for hops^ madder, faffron, to- 
bacco, were originally exoticks. He cited Breanur vs» Thornton^ 
Hardr. 203. to (hew that a compofition by parol was not binding 
on the piarfon. 

Scott J S. 5.— Here, are two dafles of defendants, and they ought 
to be diftinguiflicd. 1 own the expreflion •* for every year hereafter" 
to be very ftrong; but the circumftances explain it. There are 
only three receipts in fo many years which have it ; there is no 
agreement in writing, nor any other written teftimony. The 
court would rather explain thefe three receipts by all the reft, than 
all the reft by thefe three. Either the other gardeners are not to 
be prejudiced by Hutching a£b, or they muft confent not to be 
benefited by them, viz. by his receipts. 

The argument that hot-houfe plants. Sec are exoticks, and there- 
fore not tithable, proves too much, for all but crabs were originally 
exoticks. Cherries were brought into Europe by Lucullus. Vines 
were introduced here later than in France; and thertf they ' *»rcJre 
not indigenous. Walnut (ignifies a foreign nut {e). ff^all^ni fFaks 
were fo called by the Saxons for the fame reafon (/). Cabbages 
were brought from Holland in the time of Charles 2. when a 
cabbage coft at lead a guinea. Guineas and cabbages coming here 
together (^), the terms were convertible. Potatoes were intro« 

duced 

• — ' — — - ~ — 

(f) Val-hnvru, Walnut. Potius autem Valh-hnvru, fc. ^ 9&\cx five fere- 
grlaa nuces. Lye's Sa^on Did^ 

(/) Valh, I. q. Vt^h^peregrmusy allcnigenay larharvs, Brttaum a Sax' 
ombus fugatl, quafi fibi 6xuanei> Vealhap Vcalap , Veallay, appeUatl 
funt. I-ye*j Saxon Diff, 

(g) I fufpedt the accuracy o/ the report in this parr. Guineas were firft coined ia 
EngianJin 1673; ^"t tl»at cibbages were then firlt introduced (hould fcem to be a 
miftake. Anderfir. in his Ui/cty of Ccmmerce ftatcsihein to have been brought bithef 
(rom Flanders a!>out the year 1 524. That they were well known in EngUnJ before the 
time of ChdrUt the Second, Shakefieare will tell us : 

jRvm. Pmuca vnhaf Sir John ; ^ood worlf. 

Fa/, Good wort* ! %ooi{ cabbage. Mcriy IKtvei 4/ IfinJfo^, 

♦ 4 H 15 Vvi\9fH 
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I'^St • <^uced by fir Walter RaUigb into Inland'^ whdice tbey were broug])! 

- here. There is fome accouot of them in a note in JobfifQu and 

Stepheri'i edition of Shahefpeare [h). In the north all the cofflinoo 

froic 


Perhaps, the plant is indigenous in thif coontry, as it Aill is found wild in mkof jnits 
of this kingdom, parti^larly about Dtftter. The varieties of it, and the prefent !»• 
proved (late to which the diiFereot forts are brought, are the mere cffedl of culture. 
As our neighbours on the continent long preceded us in horticultural impro\'cments, k 
is probable that the plant, as raifed and meliorated by art, was imported from theiD| aad 
tbeoce the notion that it was an exotick. 

(A) The note here alluded to is upon the pailage in Troilms and Creffida of « Luxiur 
with his fUatgtfager.*' A&. iv. Sc. a. It is a very long note, too long to be infcrted in 
the ufual place, immediately under the text, and is therefore fubjoined at the end of tbe 
pby. Tlte part to which Mr. Scett alludes, and which is wholly borrowed from Ctmf* 
h/Ps p9liticml Survey i is at follows : 

*^ Ix appears from 1>r. Cmm^elts Polif/'ca/ Surwy tf Grtmt Briiaifi, tlur poutoet wtn 
" brought into XrrAut^ about tbe year 1610, and tliat they came 6rft ftom /rc/miicto 
** Lmncajkire, It was, however, forty years before they were much cultivated about 
** Lvtdom, At this tim^ they were diftrnguiOied from the Spmnifi by the naiae of 
<« Virginia f^al$it or ^tftat^ which is the Indtmn denomination of the Sfonift fort. Tbe 
tt InScju in Virgima catted them 9penank. Sir fTmitir lU/eigi was the firft who planted 
<* them in Ireland. [Camjtb. Pc/. Sur, vol. I. p. 95* notes.] Authors differ as to tiie 
<* nature of this vegetable, as well as ib refpeA of the country from whence it origiaally 
* came. Swifxer calls it Sifarum Penrvinrrumf i. e. \ht JUrret of Perm, Dr. IMPfirs, 
M if is ^frlanuMy and another very refpedable naturalift conceives it to be a natiic oT 
^Mexico,** [Vol. ii. 246. notes.] 

If the reverend commentator had not beqi too deeply intent upon illufl rating a btaa* 
rite allulson to regard the afceruining of an hifiorical fa A, it muft have occurred to him 
«Uber that Dr. Camphe/l had ixed the date of the iatrodudion of the poiatoe into tbii 
country too tare, or that the potatoe which tlte Dr. was fpeakin; of was nor the faioe 
plant with that which SkaAfpeare and the writers quoted in the note were allucfiog (01 
lor Dr. Camphill 6xes it's iotrodu£lion into Ireland^ whence it was fome time alcer- 
Wards brought into this country, fo late as the year 1610 ; but the play of Trciha and 
Creffida was written and printed before that year, and fe/eral of the other bookt tvn- 
tioned in the note were of ftill earlier date, fuch as the tranflation of tbe MeMCckmid 
Tlautui in I595» Greene' t Diffutation hefuteen a Uee Contyeatcher amd a Skee Caaejeatckr 
in 1 597, &c. In truth, the potatoe to which thefe old authon afcribed ptovocatiTC qua* 
tities, and the modem potatoe, had nothing of identity in them but the name : they vert 
two quite diftiod and different plants. The former was a kind of cofttfofwhts or W- 
vfeed, and was the Spanijh hattatat of which the Englijk name fotai^e is evidently a 
corruption. This plant was well known and in common ufe iu Gerard's time, who tcll» 
us that it grew in India, Barhnrj, Spain, and other hot regions, and was to the inbabitaoti 
of thofe countries, as well as of I/aiy, an ordinary food ; but that he could not fucceed 
in getting it to fluwer in this countiy, fo that he was unable to give a defcription of in 
bloflum. The modem potatoe is a Solanumy the Solanum tuhcrofmm of Linn^nx, and is a 
native oi Peru, The Indians called it openanh of papput, which latter word fignifici 
** the roots/' and was the common name of thefe cfculcnt pUuCr. It had tbe name of 
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fruit is raifed by art an J at great cxpynce. As to tlie cxpcnce, if 17^1. 
that bean objeflion, it would have cxcIiidJd cabbages, and mod ' 

other things ; and hereafter the rainngof pines mdy ccafe to be 
ezpenfivc. In Gibbs v. ff^ybome^ Sir IV. Jm, 416, it was fettled, 
that trees drawn out of nurferies and fold Were tithablc. As to 
the notice, this is not fimilai' to the cafes that have been men-^ 
tioned. 

A perfon claiming a right to retain tithes, is not flmilar to a 
tenant of land. There is no cafe where it is holden that a parol 
agreement to retain tithes during incumbency is good. Nor cati 
any good reafon be given why an earlier notice fliould be given 
than immediately previous to the beginning of the compofition. 
See what is faid by Holt C. J. in 2 Sdlk. 414. In Hume v. 
ff^right in this court M. 16 G. 3. where the party infifled on a 
modus, it was holden that no notice was neceflfary, becaufe he fet 
up an adverfe title., I would reft upon the fame resifon : for I 
cannot fee that that defence by alleging a modus is more iriconfiftent 
with infilling on notice, than a permanent compofition is, or more 
to be confidered as an adverfe title. 

Mr. Macdonald in reply. In new matters the legi flat ure docs 
not quite keep pace with the improvement of the times. Here, 
in a cafe new, the decifion of the court muft make the law. 
..^ Jbito the power ofdemifing tithes by parol, let us examine the 
cafes. Before the ftatute of frauds, we have the cafe ol Gqmerjal 
V. Bijhop^ Cro. Eliz. 136. in prohibition, where the power to de- 
mife feems to have been admitted, though the cafe was decided 
upon a fault in the declaration. In l^elfon v. JVoodivard^ Crv. 
£//z. 188. 249. it was holden,' that a grant of tithes without 
deed for hfe was not good, though for years it* miglit be. In 


f>9i/tfoe given it in tliis country from its fuppofcd rcfcmblapce in form and taftc to the 
S^nnifi but tat ay and was dil^inguilhcd from it by the a<l(dinoii of the Amoican or f7r- 
finia fotatoe. JJnnteui informs u», that this plant was introduced into S'wedcn in 1590, 
and it was certainly known in this country before the fhnc which Dr. Cum^-lell affignt 
for its firft importation vnxoheland: for Gerard ^\vt% 11$ in his Herbal^ which waspuL- 
lllhcd in 1597, a very accurate pliie of it in a very flouiifhing' ftate, and fays, thai he 
had the plants then grv»wing in his garden where they were thrifty and vigorous and fuc- 
tceded well. It is evident from hrncr, thtt S'witxer and Dr. Hill ^n fpcaking of two 
different plants, the one, meaning the S^ani/i potatoe, the Sifatum Perinu'anumy which 
is the name which drard likcwif.' gives to that fort of po^toe j the other, meaning the 
-xnodcrn potatoe or SJairu.K, which, as \vc have above Aatedj received the trivial nam* 

of the former from a faiuied rcfcmblancc lo it. 

It 
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lygf* Hawlis V. Bayfiehly Hob, 1 76. it wa« hoWcn that anigrcemcnf fdlf 
* " tithes during incumbency without deed was not good. In Honef* 

comb y. Swete^ Cro. Ja. 668. it was ruled, that a parol agreement 
to retain tithes for years was good. And upon the authority of this 
cafe, it was determined in Pentvood v. Evans^ i Lev^ 04. tbit a 
parol contraS to retain was good. In Breamer v. Thornt§Hf 
Hardr, 204. there was a diflferent determination in this court, %ni, 
that a parol agreement to retain was not good for more than a year. 
But in the prefent Cafe there is more than a parol agreement. It 
is not indeed an agreement in ftrifi form, yet it is fufEciently 
reduced to writing; and there is no difference between tithes and 
other property, as far as concerns the nature of the writing which 
is the evidence of a binding agreement. As to the notice, the 
cafe of Breamer v. Thornton only (hews when the notice is top Ute, 
and nothing more. This and the other cafe both allude (o the 
cultivation on the faith of the agreement. The prefent rult 
refpefling farm modufes is a modern introdu£lion, founded upon 
reafon and convenience. The notice in the cafe of tithes wss 
formerly grounded on the rule as to notice upon a mere tenancy at 
will. Why (hould we not make it analogous to the modem im- 
provement of notices on tenancy for years ? The diflent rf 
Mr, Baron Perrot in the cafe of Glajfe v. CaUwalU the optaioti 
given by Mr. ffilbraham^ and the confiant pra£lice, ire ill 
very material circumSances. 

As to the fubjeA of the tithe in this cafe, our objeCUon 'n* 
not that things not indigenous are not tithable ; but that 
things not the produce of the ifoil and climate are not 
tithable. I wifh that Mr. Scofi had pufbed his argi^ment a little 
farther, and fuppofed the cold hand of the vicar to have been thntft 
into the hot-houfe : would the plants have been fo far nourifhed, 
as to become matters of common ufe i There is a great diflerence 
between the plant in the hot-houfe in an artificial flaie, and after- 
ward's when naturalized to foil and climate. It is quite new to 
demand tithes of things of this fort ; it would fuffocate iuch 
improvements, and be the mod impoliticly thing in the world; 
bcfldcs* they are not in their prefent fiate matters of profit. As to 
ingrafted trees, many of them fail : of what then arc the tithes to 
be taken ? of all, or which — of fruit and trees, ornot ? 

Lord C. B. — This caufc has undergone great examin;ation and 
difcuHTion ; though the fd£)s arc plain and clear. The original biU 
is brought by Adams^ afTigiice of a leafe under the vicar of Kaijing-^ 
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ftf/7, for the tiihcs of nurferies and gardens. The vicar's title by en- 1781. 

dowmem isclear ; but the defendants fay he is not entitled to demand 

tithes in kind, becaufe of a binding agreement for a compofition to 
Continue during incumbency ; and they file a crofs-bill to eftabliOi tliis 
defence bycompelling ademife accoj'dingly, with a little variation Be* 
tween thecaTe of the nurfcry-men and that of the gardeners. As to the 
niirfery-mcn the evidence arifes from four' receipts. Firft of 177 1 
has added to it "agreed for 8s. bA.fer acre for every year 
hereafter." Second of 1772 for " as by agreement.*' Third 
jgiven to another pcrfon irt I772> "as by agreement." Fourth, 
to another in I773f " as by agreement.'* Fifth at a lefs fum, ** in 
Future as for other nurfcry grounds." And it is infiffed, that this Is an 
agreement #n behalf of all. It is ncceflary that an agreement to 
1:>e executed by a court of equity fliould be plain and clear; and this 
is a great ground of the ftatutc of frauds. Now it is faid, " every 
year hereafter'^ muft mean during the continuance hereafter. But 
the intent muft be taken, among other things, from the fubjed , 
matter of the agreement. Here the fubje^l was continually chang- 
ing. This docs not appear then certainly and conclufively to be a 
permanent agreement daiing the whole incumbency. If this does 
Hot, the reft are ftil! Icfs fo. 

As to the gardeners, there is more evidence for them, if not con- 
tradided. There are two receipts, both in 1772 ; the o^c " agreed 
in future to pay for thirty-one acres and two roods :" the other, 
♦• agreed in future at 36 s. per acre for acres." Thefe are explained 
by an inftrument dated fcven days after, figned by Dr. JValler^ 
agreeing to take a certain fum, " provided, if prcfent cultivation 
altered, void — if continued, binding and preparatory to a Icafe." Un- 
doubtedly, this, being madq by Hi/tchins for the reft, is a binding agree- 
ment for a leafe. What anfwer is given to this r Why, that it vv-as 
never accepted by Hutchins^ but rcjefled by him, faying he would 
agree only for a year. This agreement thereupon was carried 
backt and a new one prepared for one year only, which was 
flgned by both the parties. As to the two receipts, notwithftand- 
ing the raefno'randura at the bottom, yet it is in proof that at their 
next payment they both declared they would not continue to pay 
fo much, and that he ftiould take his tithe in kind. The agreement 
therefore was .not binding in the confideration of the parties them- 
ielves. On the delivery of the notice to HutchinSy he only faid, he 
was forry they weredifturbed, but exprefTed nothing about a binding 
agreement. lam fatisfied therefore, that, as to the nurfery-men, 
there is not fuflicient evidence of an agreement y and as to the 
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1781. gardeners, it is falfificd. As to. the nurfcry-mcn, if thfcre 
■ Lad been more evidence, the^e would have been a doubt on what 

ground their claim could have been founded. As to the gardenersi 
indeed, it is cxprefsly faid, <« for a leafe," and therefore plain. But 
^ as to the nurfcn-men, how or why is an agreement not binding in 
law to be executed in a court of equity ? a leafe does not even 
appear to hzfvc been in contemplation, which would have maiie a 
great difference. 

Are then t!)e compofltions a£lually determined by thenotict 
which hits been given r There was much uncertainty in this learning 
till the cafe of Glajjc v. CaldwalL But it is unneceflary to difcufi 
that cafe now ; for it comes within the cafe of Hume v. fFriiht\ 
for the defence U an adverfe title, and there is no diflerence between 
' inPifiing upon a modus and a binding compofition. The prefeot 
cafe indeed is Wronger, becaufe it is accompanied with a crofs 
bill. 

It remains then to fee, whether the matters in quefiion aretith- 
able. As to melons, pines, &c. I knoyir not bow to draw any 
line between them and other produce of gardens. What is the 
tithe of gardens ? It is predial. The notion of arti&cial heat and 
foil would exclude almofl all the produce of gardens ; things raiU 
under glalles arc raifed in an artificial foil. But thoy muft all be 
fubje£i to the fame rule. Inoculation to be fure is a work of art \ 
but art and expence ufed will not make any difibrence. 

Eyre B. — The cafe on the part of the Icflecs is plain. The quef- 
tion then is, whether the defence is fufficient ? ift. Is the compofi- 
tion binding ? As to the nurfcry-men it is too uncertain. Ai to the 
gardeners, it is expofcd to the fame objection ; or, if it be taken on 
the ad of Hutchinsy then it is contradifled. * To found a decree 
of the court for a fpeciiick execution of an agreement, it is nccef- 
fary that the agreement fliould be made out to be clear and certain. 
In this cafe it is not fo : it is ambigtious and loofe ; it may mean 
** fo long as both parties pleafc." I conje£lure that Dr. fVaHir 
. did intend to agree for his iucumbency ; but, if he did fo intend, 
that does not prove that he did adaally agree, and that all the 
other parties did fo ; and there is no proof of any fuch agreement 
on the part of the nnrfery-men and gardeners. It is clear theUf 
that the crofs-bil} muft be difmiffed as totally groundle(s,,and I 
think it Hiould be fo with cofts. Indeed, if the fad bad been 
Other than it is, I am doubtful how the law would have been ; fof 
though the agreement would have been gopd as to time paft, yci 
' 1 am not fatisfied that a court of Equity can give validity to ao 
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Igreement by parol, where the fubjcft would have only pafTcd by jrgi. 
Seed. Here then, thefe compofitions though fubfifting during in- . , ■• 
:unibency, yet are only annual, being by parol. But this only oti» 
fir ; I mean not to decide. 

As to the fecond point in the original bill, the infufficiency of the 
notice ; I agree that Hume v. ff^nght is decifivc that no noiice is ne- 
ccffary. There, the defence fet up was an adverfe title, viz. a mti- 
dus. This is a difclaimer of that relation out of which a notice 
bccomes^ neccffary, by analogy to the cafe of notice as to tenants 
in eje£lment. But k is faid, 'that the modus was perpetual, and 
that the compolition in this cafe is not fo. But it is fo as to ilie 
^'icar ; and there is na difference in reafon. Nor are there any 
difficulties attending this decifion ; for thefc agreements do not 
much .referable demifcs of houfes x)r lands. They arc merely 
another mode of taking the thing. Nor does it occur how it can 
much aflEefl the r^ifing of the produce, if the value be fair. But 
Qccafional inconveniencies are no ground /or general rules of law. 
I think the decifion in Glaffe v. Caldwall the better opinion. It 
is bed to adhere to the old rule where a new one cannot be made 
without great difficulties. But this I throw out only obit}r. 

As to the lad obje£lion, hot-houfe plants, &c. are certainly not 
exempt. The like hardlhips occurred in wades, madder, &c. ; but 
an a£l of parliament was necedary^to exclude the right of the par- 
fon. The general rule is clear ; and the inconveniencies attending 
it are not fo great ; and mutual inconveniencies will fugged mutual 
moderation. If oot, a court of judice cannot help it. 

Hotham B. of the fame opinion. 

The court therefore ordered that it fliould be referred to the 
Deputy Remembrancer, to take aii accotint of what was due to 
the plaintiff from the defendants for all the tithes in kind de- 
manded by him, and the ufual dire6lions were given for taking 
the account, and that all the defendants in the original caufe 
fhould pay to the plaintiff his co4ls of the fuit to that time to 
be taxed ; and the court further ordered, that the crofs-bill fliould 
be difmiflcd with cods, to be taxed for the feveral defendants in 
ibe caufe. 

From this decree there was an appeal by Hewitt and fix others 
to the Houfe of Lords, upon the following grounds : 

I. It having been admitted, that the appellants had, under fome 
agreement, paid Dr. fValler compofitions in lieu of their tithes for 
every year ixom Michaelmas iJTi to Michaelmas 1777 induBvc, 

413, therefore. 
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1781. therefore, although Dr. /^.'.V^f/- m'ght have a right to determine 
■ '^hc compofitions, yet he could not do it without a icafonable no- 

tice to the p."-rri<.s; and the jppclLnis contend, that the notices, 
which are mencioncd in the pleadings to have been given for de- 
termining fuLh compofition, and for taking the tithes in kind, un- 
Jefs a new agreement was made with the doQor's.rcal or nominal 
leffee, were uureafonablv too fi^ort, and therefore infufficient 
for thai purpofe. The notices given by the doSor and his 
aflignee were tiircc in number; the firft was given on j^^//m^/r 
1 2th, the fecond bciwQcn the 2oth and 27th, and the third upon the 
99th of the faire i:i:mth ; all thefe notices aflfefl to put an end to 
the compofition from the Michaelmas-day then next.' The interval 
between the earlieA noticCy and the day on which it was to take 
place, is not three weeks. It is eflablKhed, that a tenancy from 
year to year, in the cafe of farms, cannot be deicrniiDed by 
the landlord without fix months notice prior to the end of the te- 
nant's year ; and it is conceived that tithes have repeatedly been 
hoMcn to {land in this refpefl upon the fatne footing with corporea) 
property. It feems reafonabic that either party intending to put 
an end to fuch a compofition, and to pay or require payment of 
tithes in kind, ought to give a longer notice of that intention, par-f 
ticularly fo where the notice is given to the tenant that be may 
be the better enabled to adapt the mode o| his cultivation to the 
nature of his tenure. It cannot be difpvited, but that in theexer- 
cife of that difcretion, which every man has a right to exercife, 
and every prudent man will exercife, as to the mode of agriculture 
xnoft likely to be beneficial to him, it is of importance to him to 
know, whether he is to fet out his tithes in kind, or to pay a peci^- 
Tiiary compofition in lieu of them ; and to conceal an intemion to 
put an end to fuch a compofition (continued uninterruptedly for 
fix years, under a fuppofed agreement} a?id thereby delude a man 
into a belief that it is to contiruie, aj;pc:irs to be un reafonabic and 
unfair condufl on the part of the leiror, of which, it is prefumd, 
a court of Equity ouglit not to admit him to avail himfelf. It is 
a fadl, that every landlord thinks himfelf obliged to give a 
much longer warning to his nuiferyman tenant when he means to 
determine his holding than he does to the common farmer: the 
ufage has certainly been to give the nurferytnen three years no- 
" tice. If the notice were infufficient, the account ought not to 
have been dirc£l^d \ Ds.f/'al/er and his leffee would then be en- 
tity 
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titled to the compofition only during the litigation, aad, conft- 1781. 
quently, the rcfpondent's bill would have been difmifled. _— — 

2. The decree direfls an account of hot-houfe and green-honfo 
plants. It is conceived that thufe are not tiths^le in point of law. 
If they can be afcribed to any clafs of tithes, it muft be to that of 
predial tithes, the definition of which is, that they arife merely a|nd 
immediately out of the ground. The plants in qutflion, it is 
well known, arc not the produce of the foil of this country ; a cli- 
mate and compoft muft be procured to keep them in a flate of 
vegetation ; they do not gfovf in the earth, nor derive their fufte- 
nance from thence ; fome of them cannot by any art be propa-* 
gated in this country : and as to pine apples, one of the principal 
cxoticks that can ever produce profit to the parfon by their fucceff- 
ful increafp, it is conceived, they cannot be deemed tithable, 
when it is confidered, that the {kill and labour of feveral years is 
abfoluteiy neceflary to be befiowcd upon them, in order to bring 
them to maturity, independent of the very great expence of hot- 
boiifes of the dilTerent clafles, tan, fire, &c. that they are nurtured 
in pots from the firft moment of their exiflence to the final period 
of it ; are removed from one fucccfTive houfe to another, as they 
make their flow approaches to edible perfe£lion, whi^h is only at-^ 
tainable by the fkilful management of artificial heat ; that they 
qever communicate with the natural earth, and very often in their 
Uft ftage to ipaturity are mere refiants for a few months only in 
that parifli where they are cut ; that they are a£lually a commercial 
merchandize, are daily bought and fold in their various ilages to 
perfeQion, and a great part of them a£lually propagated in one 
parifh, nurtured in the fucceflion houfes of a fecond, and very fre- 
quently pulhed into fruit, ripened, and cut in a third or fourth 
parilh. Every argument refpefling pine apples ipay, with equal 
propriety, be applied to orange trees, with this additional cir- 
cumflance, that tiie orange tree, in the firft inftance, cofts the in^- 
porter nearly half as much as he fells it for when arrived to per- 
fe£lion, after many years expenfive cultivation, exclufive of thirty 
fer cent, duty paid on the importation, Thefe fa6ls are well 
known — uncontrovertible; and it is fcarcely neceflary to fay, 
that if the payment of tithes for exotick plants in general (great 
numbers of which are annually imported into this kingdom at a very 
heavy expence, befides freight and duty) including pine apples, 
orange trees, &c. is to be added to the expence of cultivation, there 
fQuft be an end to that fpecies of borticultuft. — ^The appellants 
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1781. further prcrumc, that fuch trees and hot-houfe plants as afiually 
~ grow in the foil, but would not there grow without artificial heat, 

arc not the proper fubjcft- matter of tithing. And with refpeS to 
all other fpccies of nurfery trees, which are bought in one pariAy 
remain but a little time in a fecond, and are purcbafed by a cuflo- 
nier living in a third, and frequently undergo a greater number of 
. removals before they arc ultimately planted for ufe; it is buttibly 
conceived, that the refpondent is not well founded in contending, 
that they are fubjeft to pay a full tenth of their whole value upoa 
each removal from one pari{h to another. 

3. It may poflibly be faid (for it has been relied on) that there 
was no evidence of the cultivation of thefe plants. .If that be fo, 
yet furely there was enough to have induced the court to have di- 
rcflcd the proper officer to have inquired into and to have flatej 
the nature of the culture, with the uncomnYonly heavy e.vpence 
neccllarily attending it, before they had proceeded to decree the 
paymcr^t of tithes. The bill {infer alia) demanded the tithes of 
pines, melons, grapes, hot-houl'e plants, &c. the appellants refilled 
the demand, and intlflcd they were not tithable ; the decree has 
nevcrt'.jclcfii dircticd an account generally, and payment of all the 
fperics of titiie demanded. Suppofing the court could not take 
judicial notice of that which all mankind knows (which is a poG- 

' tion not to be admitted, and untrue in many inftances) yet furely 
private knowledge of a notorious ufage might have di£laled an in- 
quir)', which would have given judicial knowledge. 

4. Bccaufe the decree, by directing an account generally, hath 
declared the refpondent to be entitled to every tenth exotick plant, 
atid to every tenth pine apple and orange tree, without . the leaft 
regard to (he original expence of purchafe, which fomctimcs 
comes to a third, and often to half the expence for which, when 
ripened or brought to perfeflion, they are fold at the market, in- 
dependent of the very large expence of hot-houfes, an expence 
totally unknown in the cultivation of any of (he predial tithes of 
this country ; therefore it is humbly fubmitted, that the decree 
ought at lea [I to have directed the officer in taking the account, to 
bave made fair allowances for the very heavy expences peculiarly at- 
tending thccultivationofexoticks, and not to have decreed an account 
generally, which, if fo taken, mufl do apparent injuftice to the ap- 
pellants ; wherefore the decree ought alfo, it is humbly contended, 
to* be rcvcrfed or varied. . • 


CASES, i: 

The Cafi of the Rejpmdent. ' 

la tlic decree pronounced by the court of Excliequer in the ori- 
ginal caure, all the parties have acquiefced, except the appellant^ 
who feem to admit (what is moll clearly proved in the caufc by 
their own afts and declarations) that no agreement was made be- 
tween any of them and Dr. IValkr^ which was or was not intended 
to be permanent during his incumbency, although they had fcverally 
by their anfwers chimed the benefit of fuch an agreement, and have 
thought proper to appeal to the Houfc, alleging intheii" petition of 
appeal, that they conceive thcmfelves aggrieved by the decretal 
order of the court of Exchequer, inafmuch as it having been ad- 
mitted, that the appellants had, by virtue of fome agreement^ paid 
to the fatd James fValUr compofitions for and in lieu of their re- 
fpedlive tithes from Michaelmas 177 1 to Michaelmas 1 777 inclu- 
five ; that the faid feveral notices in the pleadings in the caufc 
mentioned to have been given for determining fuch compofitions, 
and for taking the tilhes in kind, wcie (hort and infufEcicnt nq- 
tices for that purpofe ; and that therefore the refpondent's bill ought 
to have been difmiffed, as againft the appellants; bu^ that, fup* 
pofing fuch notices were good and fufficient, yet that fuch part of 
the faid decree is erroneous, as direds an account to be taken of 
what is due to the refpondent from the appellants for tithes of 
pines, melons, and hot-houfe plants, green- houfe plants, exotlck 
plants, (hrubs, trees, or roots, purchafed by them, and fold again 
without having made an increafe in number, inafmuch as the ap- 
pellants apprehend, that feveral of the faid matters and things are 
not in their nature tiihable, and that others of them are not tith- 
able in kind ; and that therefore the appellants conceive that the 
faid decree is erroneous. 

But the refpondent humbly infids that th& faid decree is juft 
and right for the following (amongft other) reafoiis : 

I. Becanfc the principles upon which notice is required by law, 
in order to determine dcmifes of lands or houfcs, or even of tiihcs, 
lo not apply to ^afes of compofitions paid for tithes, the payment 
3f fuch compofitions being only, it is apprehended, in confideracion 
Df law, a mode of rendering, the tithes. The true ground upon 
ivhich the law requires notice to determine fuch deinifes is the pre- 
fumed intention of the. parties, the law inferring from the obvious 
:onvenience of notice to the parties, that both intended, (hat if 

either 
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1 78 1, cither, fliould be defirous to determine the relation fubfifting be* 
^..^...^ twccn them, he (hould give the other a reafonable notice of bis 
purporc : but the law, confidering compofitions for tithes as being 
in all cafes equal in value to the tithes compounded for, or rather 
as tithes rendered in value, though not in fpecie, deems it equallj 
convenient to the party who is to account for the tithes to pay 
them in fpecie, as to render them in value, and cannot, therefore, 
confiAenrly with its own principles, infer that the parties to fuch 
^ contra£l (to lendcr tithes in value and not in fpecie) intended 
that notice Ihould be neceilary to determine it, uulefs the parties ' 
cxprefs that intention in a written agreement. 

2. Bccaufe the want of notice to determine compofitions for 
tithes is not, in fa61, attended with inconveniencies, which the law, 
\>y requiring it, meant to prevent in the cafe of landlords an4 
tenants. 

3. Bccaufe, though it has been urged that fuch notice is reafonably 
required, inafmuch as if the party who is to account for the tithes 
\^^d received it, he might have changed the mode of cultivating the 
land which yields the tithes ; it is fubmitted, as an anfwer to fuch 
9n argument, that notice admitted to be reafonable, wpyld fcarcdy, 
in any cafe, be received for fo long time before the deterroinatton 
of the compofition, as to enable the party receiving it to change the 
mode of bufbandry or culture, or the nature of the produce, if he bad 
the power of changing it, which in mofl cafes he has not ; in tho 
prefent cafe, where the produce of nurfery grounds is raiff^d in fuc- 
ceflion, year after year, notice admitted to be rei^fonable would not 
enable the nurfery gardener to change the naode of cultivating the 
ground. 

4. Becaufe, though notice has been formerly flated to be reafon- 
able, that the party receiving it may, if he (hall think fit, fuffer his 
lands to be wholly qncultivatcd, it is prcfumed that fuch an argU'. 
ment will not, in mcdern times, be offered to a court of judice. 

5. Becaufe it hath been fct:Icd by many decifions in former cafes, 
that notice given one week, or at any time before the end of the 
year, for which the compofition was niade, is notice fully fuflicient 
in law. 

6. Becaufe, in fac), the appellants had fulHcient notice, from what 
palfed at fome or one of tlie meetings holden previous tp the tiiqo 
when the firll written notice was given to them, as wdl as from 
the written notice or npiiccs in fa£l given of the incumbent's in- 
tention to determine thefe compofitions. 

. 7* Becaufci 
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7. Bccaure, if the notices given were not fufGcicnt, yet the ap- ^7^^* 
pellants having revcralfy infifted, that thefe compofitions could not ' 
be determined, but with the incumbency of the vicar, have thereby 
difclaimed the only relation to the incumbent or his leffces, which 

could poflibly entitle them to receive or require notice from either. 
By thisadverfe claim they have declared that notice is not ncceflary. 
Notice is not nece{r4ry to determine a tenancy at will, where the 
tenant fets up a title advfrfe to that of his landlord. If any of thefe 
temporary compofitions had been pleaded as a modus, it is appre- 
hended, upon the authority of an adjudged cafe, that the party pleads 
ingit as fuch could net avail himfelf of the want of notice to de- 
termine it ; and a plea of a permanent agreement, cJuring incum- 
bency, is as inconfiflent with the relation which makes notice ne- 
ceffary, as a plea of a modus is. The appellants do not (and againft 
the real truth fo fully eflabliflied by the evidence in thefe caufes, 
they could not) confiJcr thcmfelvcs as aggrieved by fo much of 
this decree as proceeds upon the fad, that thefe compofitions were 
only^ temporary. 

8. Becaufe it is apprehended that pines, melons, hot-houfe plants, 
green-houfc plants, and exotick plants, fhrubs, trees, or roots, pur- 
chafed and fold again, without having made an increafe in number, 
or which are raifed in common gardens, or elfewhere, for fale in 
the market, are tithable in their nature, and tithable in kind. 

9. Becaufe it may be (hewn, that the arguments which are drawn 
from the expence, difficulty, and artificial mode of raifing thefe pro- 
du£lions, and from the nature of the foil, climate, and places, in 
which they are produced, and are urged to prove that they are not 
tithable matters, or not tithable in kind, would equally ferve to 
pro^^e various other vegetable prpdu£iions not tithable or not 
tithable in kind| which have always been admitted to be fo ; and 
would tend to prove, that the fame produflions might be rea- 
fonably deemed tithable in fome parts of the kingdom, which could 
not be fo confidered in other parts of it, which would perhaps, in a 
great meafure, ferve to prove (if not much qualified) that moll 
vegetable produftions are not tithable matters. 

10. Becaufe, if exoticks, as fuch, are not tithable matten in this 
country (the vegetable produftions of which are believed not to be 
indigenous, except in fome few inftances), the land would fcarcely 

yield any tithable matter. 

XI. Becaufe, 
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11. Becaufcy if it is inconvenient that proAifiions of this hst, 
raifed for fale in the market, fhould be deemed tithable, or titbable 
in kind (whicli inconveniencies in the prefent cafe the coodu&of 
the appellants 'has occafioned, the incumbent having been always 
willii3g to accept a reafonable compolition an acre) (iich inconfc- 
niencies can be remedied only by an a£l of the legiflature» and can* 
not be removed by thofe who in their judicial charaQert and capa- 
cities are only to declare what the law now is* 

12. Becaufe it has been long fettled, that plants, flirubs, Ueo, 
fruits, and roots, planted and raifed in nurferies, and ibid out agun, 
without having made an increafe, are tiihab.le in kind; and it i^ 
reafonable that they (hould be fo confidered. 

After hearing counlel upon the following pieliminary polm, 
^ Whether the notice given was a fufficient no'tice to determine a 
compofition for tithes ;*' Lord ^ J^/tr/^Zt/^ addreflcd the Houfe in 
the following manner — 

My Lords 1 In this cafe there was a compofition from year to year* 
and that compofition had continued for four, five, fix, or (ieven 
years. The vicar gave the appellants notice upon the 8th Seftimkr^ 
to determine that compofition, as from the Michfiebnas^diy follow- 
ing, for the enfuing year, and he brings his bill for tithes in kind 
for that year. 

The firfl; objedlion is, that he has not determined the agrceioenti 
becaufe he Ims not given a rcalbnable notice ; and if that ob}c£Uoi\ 
is fufficient, there is an end of the caufe : the bill muft be difinlf- 
fed : the decree muft be reverfed* The arguments to over-rule 
the objeQion are, " that no notice was neceflary ;*' or, if it was, 
«< that the parifhicners had done fomething in this cafe that pre- 
cludes them from making that objedion ;" for they have inlifled 
upon the conflruflion of the agreement (in general words, it is to 
accept a compofition from year to year, without limiting any time). 
TlifV have faid, the true cenilru£lion of that agreement is ** during 
his incumbiucy.** There arifcs another obje£lioa. ** If you prevail, 
and it is not Jurwg the incHmbency^ you have not given fufficieat 
notice ;" then the objection is a qucftion of law, whether reafonable 
notice has been given or not. And the counfcl have been confined 
to that quellion ; and they have not yet gotten to the merits of that 
point, which the noble Lord has argued in fome meafure ; they have 
not yet argued that. I am forry your Lordfliips cannot determine 
that point : 1 wilh you could ; but the objeflion to the payment of 

tithes 
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titlies out of all ihcfc particulars, arifes from the mo^e of cultlva- 178 1, 
tion. And it fo happens, that on neither fide have they gone into - 
any proof of the cultivation; and at the bar they woiild not agree 
upon that point, if your Lordfhips would have taken any agreement 
from them. So it was impoflible to go into that queflion. Per«> 
haps, in this particular cafe, the incumbent may not bring another 
bill ; perhaps, others may not bring another bill ; but in this fiate 
of it I will not fay one word againft the arguments the noble Lord 
has ufed ; nor will I infmuate that I think the decree right uport 
that point. I think there are many obje£lions ; they all arife put 
of the mode of cultivation ; but the preliminary point is, whether 
the notice is fufH'cient ? I will propofe the following queftion to b^ 
put to the judges : 

" Whether a notice given upon the 8th of September be a fuf. 
ficicnt notice to determine a compofition for tithes from year to 
year, fuch year commencing upon the 29th oi Sepiembir i^^* 

The queftion was put to the judges. 

Mr. Jufticc GtfiiA/.— The queftion is, " Whether a notice given 
upon the 8th September is fiiSicient to determine a compofiti^n for 
tithes from year to year, fuch year commencing on the 29th of 
September F* 
My Lords ! 

I have conferred with all the reft of my brethren that are here^ 
and they all concur in one and the fame opinion which I have the 
honour to deliver to your Lordfliips, ^^ That fuch a notice is by no 
means fufficient to determine fuch a contra£l." — Decree reversed* 


P- 21 Get). III. A. D. 1 78 r . B. R. 

FratAUn v. H^s Clerk. [MS.] 

npHis was an adion tried before M^ J. Heath at the laft aflizes iirSrdillw^t. 
for Oxford^ and on motion for a new trial the report ftatcd, «^ ^v \ 

• •«• rw^irn-rr Court of LitT 

rhat the pleadings contained three iflites. The nrll iiuie was to try to try the 

whether one yohn Pearce and all his anceftors, whdfe heir he then Trigh't^^t^I 

was, from time immemorial had been ufed to pav to the kinor and J'^^s"^ "*=*/ 

his royal predeceflbrs the tenths of the reftory o^fVarpfgrave^ and diffcrtnc 

that in confideration thereof the faid 7<?A« Petarce and all his an- ufara[[^g7<l 

ccftors, &c. had received and taken to his and their own ufe all and ^" f^f 

fingular the tithes both great and fmall arifing wiiliin tfa^ faid pari(h the jury find 

The der for that 
purpofe. 
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178 1. The fecond iDTue was to try, whether by fome ancient real coii* 

*— poGtion the owners or occupiers of lands within the faid parlBi had 

Qu. Whc- J ^jjg makins of fuch real coropofition paid the owners of 
before the |he faid tithes the fum of 20 1. in lieu and compenfation thereof, 
ftjuite may The third iffiie was to try, wliether an ancient modus or prt- 
bcprcfumed f^^p^jQ^ of ao 1. wai in like manner paid and payable (or the faid 

rja» cum- tlthcS. 

pj ition. ^^ ^^ outfet of the caufe the judge ftarted an objeQion. that 

the lirft count being for the payment of tithes in kind, was incon- 
fiflent with the two otiier counts, and that the counfel for the plaio- 
liBf (hould make his cle£lion on which he would proceed. But, 
after this point had been argued, on confidcration, he was convinced 
that the obje£lion was not well folinded, ana therefore waved it. 
And though he was of opinion at the time of the trial, that J^i^n 
Pearce being a layman could not make title to the tithe in queflion 
citlier by prcfcription or modus according to the doctrine laid down 
in Slade v. Drakc^ H<^. 297. .yet, as thcfe objcftions appeared oh 
the record, he permitted the counfel for the plaintiflfto bring proof in 
fupport of all the ifTues. The counfel entirely abandoned the third 
iflue, and acknowledged be could not fupport the fir/l iflue, unle(i» 
the judge would indorfe on the pofiea another right (which in his 
apprehcnRon differed materially from the prcfcription laid in the 
declaration) if the jury (hould find it. But, as there was no order 
for that purpofc, the judge refufedj under tlic circumftances of the 
cafe, to comply with the requeft. The counfel then opened his 
evidence in fupport of the real compoGtion, which he offered to 
maintain by the teftimony of wit neffes in fuch manner as prcfcrijJ- 
tive rights are ufually proved. After he had finiOied his opening, 
the judge aflced him whether he had any evidence, other than the 
proof of payment by tl)e teftimony of living witneffes, whence a 
prefumption might arifc, or an inference be'drawn, that the com- 
pofition in queffion exifted before the reft raining ftatute of i^Eliz* 
and on his anfwering in the negative, the plaintiff was nonfuited. 
Howarthy Morris^ and Bear croft ^ of counfel for the defendant, con- 
tended, that the firft iffuc was bad upon the face of it, and that it 
was impoflible to fupport it : that there could not be fuch a pre- 
fcriptive title as was there affumed, bccaufe the tenths were not 
given to the crown till long fmce time of memory, till the flatutt 
of //. 8. They infifted further, that there couM not be a Ieg4 
commencement of a contra6l to pay a part, as the tenths were» in 
lieu of the whole: that a re£lor too cannot be perfooally difcbarged 
9 from 
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^om the tenths. Morris cited the cafe of Smith v. GMnrdxn the 1781* 
li*xcht([\xtT (fupra) : in whichyhefaidyhefiril put in an anfwcr infifting ■ ' " 
on a modus : that he afterwards dated it as a compofition real ; 
but that the court would not let him change his defence in that way, 
but made him flick to the modus. 

Lord Mansfield. — None of the iflue^ were tried. The reafoa 
why the fecond was not tried is^ that they cannot prove a real com* 
pofition by prefuming a grant before 13 £//z. But I am not fatisfied 
i)f that. The judge thought he could not indorfe a different cuftom, . 
where an iffue is direfied without an order. It ought to be in- 
Jo/fed, and valeat quantum valere potejf. 

A rule for a new trial made abfolute. 

P. 21 Geo. III. A.D. lyti. 

James Jaclfon Clerk, v. Thomas JValler^ ffllliam Moore Newnham^ 
John Bilhop of Oxford and Robt. Allen. [Sir J. Skynner's MSS.] 

I 

TORD C.B.— The bill in this caufe is brought by the plaintiff, 
who is vicar of Farnham in the county ol Surry, for an ac- 
count of the tiihe of hops. The defendants fValker and Newnham 
are the executors of George Jf^oodroffe efq, who was Icffee of the 
reBory under the defendant the biOiop of Oxford, as archdeacon of 
Surryy to which dignity it is annexed ; the defendant Alkn {$ an 
occupier. 

The bill was originally brought again (I Mr. fFoodroffi the lelTee, 
jsnd prayed to eflabliOi the right. But it being revived againft 
hit executors only, and the leafe appearing to have been made to 
him and his heirs, that part of the relief is out of the queftion; and 
the bifhop of Oxford is become an unnecieflary party. • 

The plaintiff claims by prefcription or endowment; he may entitle 
J^imfelf under either* Though no endowment appears, yet evidence 
which will not fupport a prefcription, may be brought to prove an 
endowment. Endowments of vicarages have been in general, if not 
all of them, made fmce time of legal memory. Many of them are 
loft, and can only be proved by ufage. It would be unreafonable 
to expe£l in fuch cafes proof of a prefcriptive right ; for in many 
snftances it would defeat the vicar's title. And if tbe vicar is per- 
mitted to fupply the want of an endowment by fuch evidence of 
ufage, as will not fupport a prefcri|>tion, tbe redor muft be per- 
mitted to oppofe the vicar's claitn of a prefcriptive right, either by 

offerings 
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1781. t>ffcring evidence which proves an endowment, or by (hewing tte 
<■■ • ■■ ' ■ the vicar's evidence adduced to fupport a prefcriptive right applies to 
an endowment, not to a prefcripiion. 

Conflder the evidence in the prefent cafe : there is no difpate 
about the fa6ls : the queftion arifes on the application of them. 
The vicar has received tithe of wood, and all fmall tithes, except 
cf hops; which tiihe has been divided between the vicar and rcflor. 
Tithe of lK>ps in gardens, orchards, and cgppice grounds, has been 
taken by the vicar ; in the other places of the parifli by the reSor, 
who has likewife received tithe of corn, grain, and hay; The vicar 
infifls, that he is entitled to tithe of hops, as a fmall tithe. For 
he infills, that, whether the ufage is propf of a prefcription or an 
endowment, it proves a right in the vicar to all fmall tithes, ante- 
cedent to the introdu£lion of hops into the pariJQi ; which, as he 
colIe£)s from the evidence, was in the time of queen Elizabeth^ and 
fubfequent to the difabling flatute: nhat the fame conflniflion mull 
^ now be made, as would have been made on the vicar's evidence at 
the time of the introduSion of hops into the pariQi, at which time 
. the vicar had j^eceived all fmall tithes : and that where the vicar has 
been ufed to receive all fmall tithes, which have arifen in apariOi, 
and a new tithable matter is introduced ;. if it is a fmall tithe, and 
there is no a£lual endowment, the vicar is entitled to it. 

It is true, that where there is no endowment exifting, aodtbe 
vicar has been ufed to receive all the fmall tithes which have 
ari&n, it is to be prefumed that he is endowed of all fmall tithes j 
and, confequently, when a new tithable matter arifes within the 
parifh, it (hall be prefumed to have been comprized within the. 
endowment : for that is the natural ^nd neceifary prefumption which 
arifes from fnch a ufage, where no endowment appears. 

But, whether that rule would have applied to the vicar's 

claim, if his claim had been made at the time of the afliial intiodoc- 

tiort of hops into the parifh, mud have depended on the evidence, 

' which might at that time have been produced. For at that time 

* 

perhaps the endowment itfelf aSually exifted. • It is certain that an 
endowment might then exifl, either an original endowment, or an 
augmentation including fpecifically the tithe of hops, confident 
with the ufage which has fincc prevailed. I admit that the inflru- 
ment of 1331 does not prove that the vicarage was not then en- 
dowed. Far, as it has been truly faid, tlic fuggeftions in a citatioHf 
(and that inftrument amounts to no more), are not proof of the 
fa6ts fuggefied. It mufl likewife be admitted, that it does not 
4 appWl 
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appear. From any evidence in this caufe, that the vicarage had been i^Si. 
then endowed ; or, if nor, at whal time afterwards it became fo. ■ 
What then is the prefumption which natura'!;/ and neccffarily 
arifes from the ufage in this parifli ? It is not that the vicar has» 

.from time beyond memory, that is, by prcfcripticfiy been eniiiled to 
all fmall tithes ; for that is contrary to the ufage by which the reflor 
has continually received a part. It is not, that the endowment com- 
prized all fmall tithes ; for that is equally contrary to the ufage ; 
but the more natural prefumption, beeaufe conformable to the con- 
tinual ufjgei' is^ that the endowment itfclf was made, or fome aug- 
mentation or modification of it, when bylaw it might, and when 
the introdudion of hops, if not into the parifh, yet into the country ' 
around it, made that fpecies of tithabic matter an objeft worthy oE 
particular attention. For certain it is, that before the difabling 
flatute of 13 EUz. the cultivation of hops was greatly increafing. 
Whether they were introduced into this pariQi before or after that 
lime cannot be colIctSled with certainty, from any evidence in this 
caufe. The account is only by tradition. And the reflor and his 
leflfeefay in their anfwers, that thtey believe it will appear by depo- 
fitions of witneffes, that they were firft planted infields there in 
1586 ; but no fuch depofitioris, as are referred to, have been read 
in evideuce. Buf, if the fafl really Wa?, that the incneafe of them 
had made fuch a progrefs in the parifli in the 28ih year of that 
reign, as' that they were then planted in fields thcrcy it is highly 
probablAhat before the 13th year of it, and, confequently, before 
the time when the final adjuflmcnt of the vicar's rights might have 
taken place there, they had found iheirway into //>/jparifh, as they 
did at firft into others^ by being planted in gardens. If that was 
the cafe, or even if they were become an objcflt of atten- 
tion there, though ifot aftualiy introduced into the parifli, when 
the final adjuftment vn^ made, a diflribution of this particular 
fpecies^of tithe, conformable to ihe ufage which has prevailed, was 
very obvious and natural ; by which the vicar was to have all fmall 
tithes, with an exception or reftriflibn of his right as to this new 
tithable matter; fo much of which as (hould thereafter be planted 
in gardens, orchards^ and coppice ground, which had ufed to yield 
tithe to the vicar, was to be tithable to him ; and fo much of it as 
(hould be planted in the open fields or places, which ufed to 

'produce corn and grain, and which had yielded tithe to the re£lor» 
(hould be tithabic to him. 

VOL. It. 4 Jv If 
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1781. If an endowment can be prerumedy which is conformable ta thie 

■ ufage, it is the duty ofthe court in the cafe of a ufage, long and un- 

interrupted as the prefent is^ to prcfutne fuch an endowment. It 
has been at all times the rule of the court, where no endow- 
ment has appeared, to tranfcribe, as was. pointedly faid at thebaf, 
the ufage into an endowment, if it can be done. This rule muft be 

' applied with equal regard and attention to the claims of the refior 

as to.thofe of the vicar. And therefore all rhofe cafes, which have 
been cited as authorities in the argument of the prefent queilion, to 
fupport the vicar's claim, are equally authorities in fupportoftbe 
rector's claim, if the ufjge has been in favour of it. For let tbofe 

Supra 629. cafes be conGjJered. The firft is the cafe of Franklin v. The Mafter 
and Bierhren of St, Cnfsy which was cited from Bunb, 78. Ac- 
cording to the report of the cafe in that book, the vicgr was en- 
dowed generally of the fmall tithes. It was decreed, that he wis 
thereby entitled to tithe ofhops, though of growth fince. the endow- 
ment.' If an endowment was produced, and it comprized all fmall 
tithes, tl.ere could be no queftion. For the tithe of bops being a 
fmall titl^c, whenever hops were introduced, it muft fall within it. 
But in fad, the cafe was otherwife. The endowment, which bore 
date in 1440, did not in ternis comprize all fmall tithes. It endowed 
the vicar with the altarage. He had been ufcd to receive all fmall 
tithes, and among them, tithe of hops, fmce their introduQion 
into the parifh, which had been for about twenty years. Under 
thefc circumilanccs, fq favourable to the vicar's claim, thscourt did 
not, on the hearing ofthe caufe, decree for him as to the ijticleof 
hops ; but diredlcd a cafe to be flated and argued before tbeio. 
What was the final determination upon that point, or whether any 
determination upon it was ever made, does not appear. And yet the 
merits of the qucdion feem clearly to have been in his favour, as 
he was endowed of altarage^ and had been ufed to receive aU fmall 

Supra 749. titlics. In the cafe oiJFallis v. Pain and Und€rkill^ Com. 633. the 
queilion was mcr;:ly whether clover-feed was a great or fm^ll tithe. 
For the vicar was clearly entitled to it, if a fmall tithe. And the ufage 
as to that fpecics of tithe was in favouf of the vicar, w^jofe prede- 
cefTors had received it for fifty years. In the cafe of the Vicar of 

Supra 799. KiUingtcn V. Trinity College in Cambridge^ which was in I747f and 
is reported in //^/./. 170; though the endowment did not appear, 
yet it appeared from th.c furvey of Hen. 8. that the vurar was en- 
titled to ail fmall tithes. And though the impropriator bad received 

6 agiflmcnt- 
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^giftmeht-tithe for fifty years; yet, before that tiifte, U had bccrt in^i^ 
paid to the vicar. In delivering the opinion of the court. Lord ■* 

Ch. Baron Parker exprefled liimfelf in terms ^vhich apply 
Tery ftrongly to the prefent cafe. If, fays he, an endov^ment appears, 
that is the rule which we arc to go by : if it does not, ufage is the 
rule. Therefore, if there had not been this written evidence, the 
payment to the impropriator for fifty years would be very Jirong evidence 
f^r him againjl the vicar, Bui on the other fide there is a record, 
vhich proves that the vicar is entitled to all fm^li tithes. And th^ 
court decreed in favour of the vicar. I cannot help obferving upon 
the words of Lord C. B. Pariery who had had great experience on 
this rubje£l, that if there had not been the written evidence on the en- 
dowment, the payment to the impropriator for fifty years would 
have been very ftrong evidence for him againft the vicar. And 
yet, in that cafe, as in this, the vicar had received every other 
fpecies of fmall tithe. In the cafe of Smith v. Huggins (/), whi£h 
was in the Exchequer in 1752, there was an exiting endowraenr, 
and upon that endowment the queftion mull have been determined. 
For there appears to have been no ufage in contradiflioii to the 
vicar*s claim under the endowment. It is rather to be coUeded 
from the decree, which I have examined, that the ufage as well as 
the endowment was in favour of the vicar. The laft cafe determined 
upon this fubjcd, and which fecmed to be much relied on, was the 
cafe of Cartwright v. Bailey^ decreed in this court in Dec. 1766. I Sapra 93S. 
have looked into the Decree-book, and I find that it was a fuit for 
clover- feed by the vicar of Wroxeter in Shropfijire againft two occu- 
piers ; to which the re£lor was not a party. The vicar's right to 
all fmall tithes was admitted. The defeijdants faid in their anfwer 
that they held the lands as tenants of the impropriator, and were 


■•^ 


(/) In that cafe the bill ftarcd that plaintiff was ♦icar of Alton in X7^jo, 
and entit!e4,to all fin»M tithes, and pr.^yed an account fur tithc-liops. Ttie t^cfeiid- 
Anx admitted the pblnti^ to be xicar, but knew not his right to all fuiuli tithci ; 
admitted occupation of 50 acres of hops, and uon-payment to vicar, for that they wcie 
in no parr of ail^ garden, but in arable and roeado^lr ground, for wliich titlie had ajvrayt 
been paid to the impropriatorf and he held under the improprijior's le .Tee. The furiher 
Anfvrcr added the value of the tithe. The amended bill flated fhe plaii.tKT entitled by 
ufage, endowment, or otherwifo, to all fmall tithes, except spples, Iambs, wool, mills, 
and pannage. The evidence — ^The endowment out of the bifhcp's rcgiftiy at iymchtjitr 
was produced and read. The court being of opinion, that tSc plainti.Twas well en- 
titled to all the fraail tithei within the vicarage, except the a^plc^; &e. decreed an 
4^cooot with colls, 
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1781.. by agreement to hold them difcharged from payment of all fuch 
' -- tithes as belonged to the impropriator. They did not contend that 

this fpecies oi tithe had, ever been received by rlic impiK^priatofy 
but they infifted, that in feveral of the neighbouring periQies it was 
efteemed to be a great tithe. In this cafe the decree was pronounced 
as upon a right to all fmall tithes, admitted to be in the vicar, ztA 
without any circumftance to create any fuch doubt on his title, as 
to induce the court to think it neceffary to order the impropriator 
to be made a party to the fuit. 

Thefe are all the cafes which have been referred to, and it appean, 
upon an examination of them, that in each of them, where there 
was no other evidence of an endowment, or where the vicar*s right to 

tf// fmall tithes was not admitted, his right to the tithe in queflion 
was proved, either by a particular enjoyment of that fpecies of 
tithes, or by a general ufage of taking all fmaH tithes, and that in 
no one of them had there been a ufage in oppofition to the vicar's 
right, except in the cafe of the vicar of Kellington^ where the 
ufage of taking tithe of agiflment had been bojh ways ; but the 
prior ufage had been in favour of the vicar's right, and that right 
was prove4 by written evidence of an endowment ; upon which 
evidence of endowment, according to the report of the cafe, the 
decree was founded. 

Btjt it is faid, that though the ufage which in the prefent cafe 
has prevailed in the parifh, has been, as 10 the tithe in queflion, in 
oppofition to the vicar's claim, yet it has proceeded from a roiflakc 
of the law. 

That mud: depend on the faifls. If from the fa£U in thb cafe 
It milft be prefumed that the law has been miftaken, that luay 
be a ground for the court to reflify fuch miftake. But the 
court will not in any cafe, unlefs on clear grounds, fuppofe fuch a 
niillake. Much Icfs ought it to be fuppofed in the prefent cafe, in 
which it appears, that in an aftion brought againft a predeceffor of 
the vicar wlihin twenty years after the time when it is faid thai 
hops were iird planted in fields, he afferted his claim upon the 
Tccord particularly and fpecifically to a// tithe of hops throughout the 
parifh, and yet tl.at claim, as far as appears by the evidence in 
this caufe, has not (incc been infilled upon. Such an acquiefceoce, 
after the claim had been in contemplation at fuch an early period, 
could have proceeded only from a convifiion, that if it bal 
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been farther infilled on, it could not then have been fupported. If the i j8i. 
utage can be reconciled to any right, which may be fairly prefumed, ■ 

the court ought to prefume, according to the true principle of thofe 
cafes which have been cited for the vicar, that it commenced in, 
and proceeded from, fuch right. Claims fupported by long and un- 
interrupted ufage ought not to be lightly done away. The argu- 
ment in fupport of the vicar's claim, which fuppofes a miftake of 
the law, fuppofes, as the ground of fuch millake, that no endow- 
ment of the vicarage, or augmentation of it, or any legal ttdjuftment 
of the rights of the vicar, could have taken place after the time 
that hops became an objefl of attention. If (hat is true it would be 
an obje£iion to the prefumption, which the court would otherwife 
be induced to make. But it has been already obferved, that the 
cultivation and confequential increafe of hops were become an 
obje£l even of legiflative attention long before the difabling ftatute 
of 13th of Eliz. The ufage, which has prevailed jn this parifli 
affords the ftrongeft- ground to prefume that they had likewife 
become an obje£t of particular attention there before that time, and 
before the final divifion of the tithes between the re£ior and the 
vicar had taken place. Such a prefumption fuppofes the ufage to 
have taken its rife from a clear right, and not from any mittake* 
It is therefore fuch a prefumption, as it is the duty of the court to 
make. And the confequence of it is, that the tithe in queftion 
appearing to the court to belong to the reftor, or his lelTec, the 
vicar's bill mud be difmifled. 

P. 21 Geo. III. A. D. 1781. Scac. 

Travis V. Cha!$ner fZnd others. [MS.] 

'TpHE plaintiff by his bill claimed tithes in kind of the defendants Qu.whe- 
'^ as occupiers of lands in the townfhips of Great Sutton and Little ^"jrcvidcnce 

. •rt'iK •. . ' of a general 

Suttoh in the parim of Eaftham in Chejblre, The bill alleged the right, can 
plaintiff's title thus, " that he was vicar of the parifh, and as fuch i,^fu^po^rc 
entitled by endowment, prefcription, ufage, oi: otherwife, to the *>|»n«"<^8>- 
tithes in queftion in the townfhilps of Great Sutton and Little Sutton pariialright. 
in the pariQi of Eajlham^ and the tithable places thereof.** In 
fupport of this allegation proof was offered of the payment of tithe- 
hay in all other parts of the pariOi, viz. in kind where no tilth- 
penny, and a tilth-penny where none in kind. But it was objefledi 

4^3 that 
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1781. X ^^^^ ^^i' proof was not admifliblejn fupport of this allegatidn ; for 

■ that this was evidence of a general right throughout the parilb) 

whereas the allegation was of a difierent right, namely, a portion 

of tithes in the townOiips named, and that th^ defendants might by 

fuch means be mifled into a defence againft a title very different 

from the title alleged by the plaintiff. The objedion thus (hapcd 

was made by the court, though flarted in 9 fome what different form 

by Mr. Maddocks, There being other evidence, viz, of terriers, 

rentals, &c. the plaintiff was permitted to go on with that, and 

the difcufTion of the objedion refcrved as matter of general iiopor- 

A verdia) tance(/l). .Afterwards on the fame day was difcovered and determined 

parfo"anV * ^o\x\t of evidence, viz. whether a verdift which had been given 

oneoQcupicr between the fame vicar and other occupiers on the queftion, 

inxa cvfe ** whether the payment called the tilth-penny was paid and payable 

HK^poht '^^* '*^^ ^^ tithe-hay,-* in which the affirmative was foiuid, was ad- 

bffiwtcn rhe mifTible evidence in this caufe. The objeflion was •* res inier alios 

parfon and 

another oc- aSia :*' but the court faid, that in thefe cafes a decifion between 
cupicr. ^^^ ^,j^^^ ^^j ^^^ occupier was evidence in a cafe betweet^ 

the vicar and another occupier, and to exclude ihe evidence would 
end in the exclufion of nine-tenths of the evidence in this and all 
fimilar caufes : but that the evidence was at the fame time open tq 
all iaiputation of fraud, collufion, miilake, &c. 


M. 22 Geo, III. A.D. 1781. Seac. 

AJhby v. P(yu,er. [MS.] 

JT'ENlVN (or tht plaintiff. -*-This is an original bill by the rcQor 
oiBarwell in (^ancajhire^ now revived by his executrix, for fubtrac-^ 
tion of the tithes of grain, peas, beans, and hay. There is no contro- 
verfy refpefling his charadler of rcfior : the occupation and tichable 
matters are alfo admitted. The defence is, modufes. Ir is allowed 
that money payments have been long paid^ bt4t we infift they are 
rank. Few of thefe payments are lefs than 1 s. an acre: man}' of 
them above that fum. They luufl therefore have been only tem- 
porary compo fit ions within time of n^enaory* 3e(ides, thefe pay- 


(/) The court gave judgement in favour of the plaintiff without difjpoting of ihit ob- 
jection, jheip Uin^ other ?vidcnce in the caufc fufficient to ground ibeir detcrmi- 
q^iiuQ. 
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tnents (aken together amount to 300 1. ptt annum^ whereas the i^8i. 

value of the living in 26//. 8. in the Liber Valorum appears to be ■ 

only 21 1. 16 s. It is not expedient that a fafl fo clear fhould be 

ient to the prejudices^ not the judgenoent of a jury. Befldes this, 

a bill was filed in 1680 odd by the re£loragainfl an occupier, where 

the occupier fet up a modus different from the pref<fnt. There is 

likewife a terrier of 1697 bating the red or to be entitled to all 

tithes gr^at and fmall, and making mention of a rate*tithe of 40 s* 

ill one diftrifly whence we infer that no fuch exified in the reft of 

the pariOi. ^ 

[On the offer to read the above bill and anfwer, it was objcfled 
that nothing appeared to have been done in confcquence of the an- 
fwer, and the lands could not be identified. But this was anfwered 
by faying that there was evidence to fliew that the whole of tlie 
now defendant's lands were in the occupation of the former defen* 
dant. And the court held it to be admiffible, if the lands could 
be identified. DepoGtions were read for that purpofe ; but thcfe 
being too loofc, the anfwer was reje6led. — To ftew the magnitude 
of the prefent value, the plaintiff gave evidence of affeffmenti of the 
tithe to the poor rates, which on debate was admitted : but the af- 
feffments from fome townlhips only being produced, it amounted 
to nothing.] 

Arden S,S, infifted on the valuation in the time of//. 8. which, qq. 
though not to be conftrued with great firidlnefs, was here decifive 
where the modufes amount to 67 1. None of the receipts ftate the 
payments to be modufes. Here is nothing but the belief of the 
witneffes that the payments were immemorially paid : they are not 
faid either to be paid or accepted as modufes. . One defendant pays 
at the rate of 10 |d. feveral at 1 s. and upwards, fome at 2 s. No 
tithe- having been taken is a proof that the re£lor has generally 
let his lithe. We therefore pray a decree without an iffue. We 
defire no other indulgence to the church than is (hewn to laymen. 
In the cafe of a layman, a payment of rent is prefumed to be for 
a tenancy at will, or from year to /year, unlcfs the contrary be 
proved; fo ought it to be prefumed in this cafe, that the payments 
to the reStot were temporary, determinable^payn^enfs, and not mo,^ 
dufes, unlefs proved to be fuch. 

HiJI Serj. contn infilled, that even an iffue ought not to be direfted 
in this cafe, but chat the bill (hould be difmiffed. The re£lor accepted 
the payments twenty years together, gave notice before Michaelmas 
1776, filed his bill for tithe Awt Michaelmas I777> and died in 

4 K 4 1778. 
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1778. Will then the court admit an executrix to bring thisbilU 
and have iffucs for tlic difference between the value of one year's 
tithe, and the money payments ? In Richards v, Evans^ i Vez. 40. 
Lord Hardw't eke faid he would have difmiffcd ihebillifno crofs-biH 
had been filed : but this cafe is far more oppreffive and vexatious, 
and more fit for difmiflal than that cafe. But, if the court (hoold 
not be difpofed to difmifs the bill, at Icaft iffuet are proper. The 
paymetlts are only objeciionaMe on the fcore of ranknefs : bat that 
is an objefliort ol fa£l proper for the determination of a jury. Giffard 
V. JVebb^ Pock V. Gardiner ^ Sfnifom v. Shaw^ and TweUs v. fVeliy^ 
arc all authoriiic* to this point. Ranknefs is only evidence of the 
ijon-cxiflcnce of the modus from time immemorial ; for if there 
were proof that it had fo exTIled, the modus would be good, how- 
ever large it might be. As to the valuations, they are of no force : 
there were two valuations, one in the 19& 20 f . i. fome miftakingly 
call it the 29 £. i., the other in the 26 H. 8. Now the valua- 
tion in 19 &: 20 B' !• is 24 I. though the other is 21 1. TIjc 
great variety in the coin of this kingdom is one flrong reafon againll 
giving much weight to apparent ranknefs; for a pound formerly was 
a lb. weight. A mark was of different value in different periods. Lord 
Cohy in his comment on the ftatute of Glofter^ fays 40 s. was then 
fomcthing more than three times what it is now. At the time of the 
fecond valuation there were 48s. to the pound; at the time of the 
- firft, 20 s. fo that in the time of £. i. the valuation was in effcft 
returned double as high as in //. 8.*8 valuation. This proves the 
valuation of //. 8. to be greatly below the real value. The clergy 
undcrftanding the dcfign of tlic valuation, took care fo have the 
value much under rattd.. So on thefupprelTiun of the raonafterics, 
the rating was extremely low. So were the :^T\\t : there are many in- 
ftances of the letting out on old leafes at 35, 45, and 55 I. yet the va- 
luation of //. 8. only at 5 I.* Perhaps too the pefcnt value may arife 
from bequcfls to the reBory fince the tirnc of H. 8. That valua- 
tion in truth affords no rule even for probable conjeflure. It isob- 
jefled, that the witncffes do not prove the payments tb be modufes : 
but th'jy prove the antiquity of thofe payments, and their opinion 
pfthcm. The fubjcfl matter will only admit of belief : nothing 
further can ever be fworn with propriety. It is objeftcd too, that 
the receipts do not call thefe payments modufes: but the parifhioners 
cannot compel the rc6U)r to call them fo, and to keep evidence of 
payments they muft be content to take any the leilor will give. A 
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fimilar objcrtion was over-ruled in Chapman v. Smithy 2 ViZ. 506. i78i# 
It is objected, that the farms for which, &c. are ancient farms ; but — — 
there is fuch evidence. The terrier is very flight : only figned by 
two inhabitants, and thofe two in one hand-writing. 

Arden in reply. — As to the cafe of Richards v. Evans which 
was cited to (hew that the bill ought to be difmiffed, it is obferv- 
ablc, that in that cafe there was the rcftor's own admiffion of the 
immcmoriality of the payment. Nor is there any cafe in fa£k 
where a bill has been difmifled, where the modus was contcftcd by 
the plaintiff, and he was willing to try it at law. And the prcfcnt 
plaintiff has no remedy el fe where for much of her demand. In 
Carte v. Ball^ 1 Fez. 3. a bill was brought by the adminiftrator of 
a vicar, who had never pretended a right to tlie tithe* in kind, and 
yet the bill was not difmiffed. As to the merits, it is true, that 
ranknefs is matter of faft, not of law, that is, it is evidence of non- 
immemoriality. But this is not a cafe of payment of fo much 
an acre in a part of the parifb, but of particular fums for particular 
farms.. Now, though I admit the vahr not to be precifcly accu- 
rate, yet it is impofiiblc there could be fuch a variance. And as 
to the furvey of pope Nicholas^ though it be 3 1, lefs than that of 
//. 8. yet ftitl, the modus could not then exifi, that is, 67 1. could 
not be paid as a part of 21 1. any more than as a part of 24I. As 
to the difference of the valuation impeaching the accuracy of the 
furveys, it has no fuch effeft ; for non conjiat that ecclefiade Barwell 
at the two periods confided wholly of the fame particulan. It 
muft be admitted according to the cafe of Chapman v. Smithy that 
the receits not calling it a modus is not conclufive, becaufe the pa- 
ri(hioncrs cannot oblige the re£lor to call it any thing, or give any 
receit at all : but the parifliioners arc not obliged to take a receit 
making againfl them, and therefore when accepted it furnifhes a 
(trong inference. It has been faid that the terrier proves but little, 
but this will be found upon examination to be clearly otherwife, 
and that it proves a great deal. It has been faid, that there is no 
cafe where iflues have been refufed upon a farm modus : but Ekins 
V. Piggotty 3 Atk. 298. is a flrong cafe againft this propofition : in 
that cafe Lord Hardwicke decreed for tithes without direfling an 
idue, on account of the ranknefs of the modus, the modus alleged 
being 48 1. and the manor at the then prefcnt time being only 
worth 80 1. per annum. As to the receits, in one it is exprefled 
to be for two quarters, wbereas the modus alleged is a half-yearly 

modus ; 
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Tr. 22 Geo. UK A. D. 1782. Scac. 

Oglander v. Lord P omf ret . [Eyre's MS.] 

An endow- HTHE bill flated, that the warden and the fcholars oi New ColUge 
mentmay X j^^ Oxford 'yrcTC impropriators of Eofi Nejion ^nd Hulcot In 

edbyufagc. Northampton/hire^ and entitled to the tithes of corn, grain, and hay 
yearly arifing throughout the faid parifh ; that by indenture dated 
the 19th oi December 1707 tiiey deinlfcd the fame to lord Lemper, 
afterwards carl of Pom/rety for ten years at four pounds a year ; that 
he entered thereupon, and took the tithes thereof as aforefaid to his 
death in 1753 ; that his (on then entered, and had ever fmce received 
the fame, as lefTee of the college, ;ip to Michaelmas 1778 ; that the 
faid earl had been for fome years pad tlie owner of all or moft of 
the lands in the parifh ; that particularly in December 1778 he oc- 
cupied divers parts of them ; and that the defendants, as tenants to 
him, held the remainder ; that the plaintifTs being minded to take 
in kind the tithes arifing frotn the lands in the defendant's occupa- 
tion, gave them refpec^ivcly due notices in writing, that after the 
expiration of the year 1778 the plaintiffs would take their tithes 
of hay, corn, and grain in kind. The bill then charged, that the 
defendants refpeflively in 1779 had reaped, mowed, and taken 
upon and from off the faid lands wheat, barley, oats, rye, peas, 
beans, and hay. The bill further charged, that the plaintiffs, as 
impropriators, on the 3d of December 1777, gave the carl oi Pom- 
fret notice in writing to quit and yield up to them upon the icth 
of October then next the faid reftoVy and premifes and all the 
tithes of corn, grain, and hay, growing in Eaji Nejion and Hukot^ 
or elfewhere, to the faid rcdory belonging \ that he perfifted in 
refufing to account with them, or make any fjtisfa£lion ; and that 
be had forbidden the defendants the tenants to account. The bill 
further ilated, that the defendant Laivford claimed to be entitled, as 
vicar, to the tithe of hay arifing in the parifh. The bill then 
prayed, that the defendants might account for the fingle valuq of 
the tithes of the corn, grain, and hay, v/hich they refpedlively had 
taken from off their faid lands, and pay what fliould appear to be 
due on fuch account. 

The defendant T, Inns and others faid, that they knew not of 
the leafe in the bill mentiopcd, or by what tenure earl Pomfret hejd 
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the tithes ; bvit that the lands by them hoUen 111 the parifh of Eajl 1782. 
Nejlon were either exempted from the payment of any tithes what- ,. 
focvcr, or the tithfes thereof had been purchafed by the earl's an- 
ccftor's, anJ the occupation of the lands granted tithe-free, for that 
no fpecies of tithes had been demanded of them for the faid lands 
until the delivery of the faid notices on the I2th of December 1778 
and the 5th oi November I'j^c), They admitted, that the earl 
had dcfired them to fct out their tithes of corn and grain for 1780 
and for all future years; but denied that the'-plaintifTs had any 
right to the tithes of hay or grafs arifing on their faid lands. 

The defendant the earl oi Pomfret denied that the plaintiffs were, 
to his knowledge, impropriators of the reftory, and entitled to the 
tithes of com and grain \ and faid that the vicar was entitled to all 
tithes, except the tithes of corn and gram. He alfo denied all 
knowledge! of the lea(e dated the igth oi December 1707 ; and in- 
fifled, that if any fuch leafc had been granted to lord Lempfter^ he 
had received the tithes of hay by virtue thereof. He admitted, 
that after the death of lord Lempfier in 171 1, and of his, this de- 
fendant's father, he had entered upon the faid re£lory, and bad re- 
ceived all the tithes of corn and grain belonging thereto, as the 
tenant of the plaintifTs, at a yearly rent from 11 1. to 15 I. accord- 
ing to the price of corn at Oxford market, and that he did not hold 
the fame upon the terms mentioned in the bill ; and he averred, 
that he had paid his rents to the plaintiSs up to Michaelmas I'j'jZ, 
He alfo admitted, that for fevcral years paft he had been owner of 
all or mod of the lands in the parifh ; that in December 1778 he 
occupied fcveral acres of his lands ; that the plaintiffs caufed the 
notice to be delivered to him as Bated in the bill ; that in 1779 he 
occupied feveral acres of meadow land, and grew and cut thereon 
hay, but no corn or grain : and he fubmitted to make the plaintifis 
a fatisfa£lion for the value of the faid tithes of hay, in cafe they 
were entitled to the fame. Me admitted that the plaintiSs, about 
the 3d of December 1777, caufed fuch notice to be given to him 
as Hated in the bill ; but denied that he had entered into any nego- 
ciation for a renewal of the faid leafe ; and faid, that he had con- 
fidcred fuch notice as one to fct out his tithes of hay, corn, and " 

grain in kind, after the xoth of OSIober next enfuing the date of 
the fame. * 

The defendant, Lawford^ faid that the plaintiffs were fclfed of the 
impropriate reflory, and entitled to receive the tithes of corn 
and grain throughout the paridi \ but denied that they were entitled 
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i6 re^celve the tithes bf hay therein ; and infifled that he, as vicaf^ 
was entitled^ by endowment, prefcription, or ufage, to the tithes of 
hay, and to all other tithes whatfoever arifing throughout the faid 
parifh, except the tithes of corn and grain. 

The plaintiffs replied^ the defendants rejoined, and witnefles were 
examined on the part of the plaintiffs only. 

Lord Chief Baron. — In this cafe the general titte to the reQory is 
hot controverted ; fo that the common. law right is with the plain- 
tiffs 3k to the tithe of hay. But the vicar claims this fpecies of 
tithe under an endowment, which gives him all the tithes in the 
parifli, decimis garbarumduntaxat except is, " Conftflit etiam in omnims^ 
dis dicimis ad did, eccL provenient decim, gatbarum duntaxat except.** 
The word garba may be taken in an enlarged dr a limited fenfe, ac- 
cording to ufage. The plaintiffs have given evidence of the per- 
ception of this fpecies of tithe by the reflor. For by the minifler's 
accounts in 1536, and I539» which have been produced^ tithe of 
liay was in charge as belonging to the re8ory, parcel of the poffef- 
fions of the diffolved monaftery of Sewardejley in the county of 
Northampton, In 1537 *^^ reSory was demifed by the crown td 
one y. Brooke. In 1550 king Edw. 6. granted the reQory to 
two perfons, of the names of Rogers and Veale^ with general words ; 
and under that grant the plaintiffs derive their title. 

It appears that the anceftors of the defendant, lord Pomfret^ were 
farmers of the re£lory under the plaintiffs at an old rent, part in 
inohey, and. part a corn rent ; but there has been no perception by 
them of the tithe of hay in kind ; for lord Pomfret and his ancef- 
tors have been owners of almoft all the lands in the parifli, and have 
demifed them to their tenants tithe free. This puts then lord 
Pom/ret^ the plaintiff's tenant, in poffeffion of the tithe of hay. 
This therefore is an enjoyment of that fpecies of tithe by the plain- 
tiffs themfelves. To encounter this there is no evidence on the 
vicar's part of enjoyment ; nor has he any title, unlefs the neceffary 
conftruAion of the endowment give him a title. But there can be 
no fuch neceffiry conftru£)ion as againfl the ufage, becaufe it de- 
pends upon words of doubtful fenfe, which the ufage is to fix ; and 
here the ufage baa fixed a fenfe'on them againft the vicar. 


Cases. 124;^ 
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P. 23 Geo, III. A. D. 1783. Scac. 

Payne v. Ptnvktt. [MS.] 

^pHE vicar of Bnckland Newton^ otherwife Buckland Abbas^ in the Whertthtre 
cour)ty of Dorfet claimed the fmall tithes arifing therein, and **"<»^"««n 
ftated that the defendants, the dean and chapter of fFells^ were im- and '^e vi-' 
propriators of the rcflory, and entitled to the tithes of corn, grain, h"hr|^!" 
hay, and wood ; that they being' fo entitled, did, before 1770, leafe "P^^no^ 

' < all other 

the fame to the defendant Anne Powlett ; that fince the faid year, fmall uthcf, 
many of the landholders in the parifti, and particularly the defen- wiii*p"J- 
dant Pople^ had fown their lands with clover and other grafs-feed$, '^""?«hini 
which they had threfhed for feed ; that the tithe thereof being a aiifirmii 
imall tithe ought to have been paid to the plaintiff as vicar ; but modcrn^Jn- 
that the leffee of the reftory had, fince the faid year, received the ^'odudtion. 
faid tithes of clover- feeds and other feeds, and pretended that he 
was entitled thereto, as leffee as aforefaid. The bill therefore pray- 
edj that the plaintiff's right to the faid tithes might be eflablifhed ; 
th3t the defendant H, Pople might pay him the faid tithe whieb had 
become due fince the year 1770 ; and that the defendant Powlett 
might repay him for all the tithe. of feed he had fince the faid year 
received from any of the landholders in the parifh. 

The dean and chapter of fVells faid, that they were impropriators 
of the re£lory, and entitled to all tithes whatfoever thereto belong- 
ing, and alfo to the right of prefentation to the vicarage ; that the 
fame, before the year 1770, had been in leafe to the defendant 
Powlett ; that the vicarage was many years fince endowed with 
fome of the tithes arifing within the parifh; that the plaintiff was, « 

in 1766, duly prefented thereto, and had, by himfelf and curate, 
performed the duties thereof ; that the defendant Powlett claimed, by 
virtue of the leafe of the faid re£lory impropriate, to be entitled to 
the tithes of all clover and grafs- feeds, as part of the tithes belong- 
ing to fuch redlory ; that he had received fuch tithes, or fome 
fatisfaSion for the fame, from all or moft of the occupiers of lands 
in the parifh ; but that, as they had never received the tithes be- 
longing to the reftory, they could not fay whether fuch kind of 
tithes belonged to ihcm as reftors, to the defendant Powlett as their 
leffee, or to the plaintiff as vicar; and fliat they therefore left the 
plaintiff to make fuch proof as he fhould be able in fupport of hi a 

claim ; 


U4S CASES. 

1782. c'^im ; but they infiflcd that they, as reflors, or their leffee, were 
»p. , ■■■■ , entitled to fiich tithes, unlefs the plaintiflf (hould make out a right 
thereto in a legal and propei" manner. 

The defendant, Anne PowUtij denied that the vicar was entitled 
to all fmall tithes in the pswrifh ; and infixed that he was entitled to 
the tithes of hemp, clover-feed, and all other grafs-feedsf of what 
nature or kind foever, and whether the tithes thereof were great or 
fmall. He admitted that the rc£lory was impropriated, and the 
vicarage endowed \ and infilled that the impropriator was entitled 
not only to the tithes of corn, grain, hay, and wood, but alfo to the 
tithes of hemp and of grafs-feeds ; and that the vicars had only, from 
the time of their endowment, received all other fmall tithes ; and 
that hemp and grafs-feeds not being recited in the endowment, be 
"Mras not entitled thereto. He admitted the receipt of the tithes, as 
fiatcd in the bill, and faid that he was not compellable to account 
until the plaintiff Ihould have fully eSabiiflied his right to the tithes 
inqueflion. 

The defendant, H. Popk^ faid that clover and other grafs had, for 
many years pa(t, been permitted to (land for feed in the faid parifli, 
and had then been cut and threOied for feed ; that the tithes of all 
fuch clover and other grafs-feeds had been conllantly claimed by 
the leflce of the reflory, as part of the tithes belonging thereto ; 
and that the tithes thereof had been confiantly delivered in kind, or 
compounded for with the faid leffee \ that neither the plaintiff, inor 
any other vicar of the parifh, had ever received any tithe for any 
fuch clover or other grafs, or any faiisfaftion for the fame, or bad 
(ever claimed any fuch tithe,. until the plaintiff thought fit to fetop 
a claim thereto. He fct forth an account of the clover and other 
graf^-fceds which had arifen on the lands in his occupation ; and 
infilled, that he was not liable to make the plaintiff any fatisfaflion 
far the tithe thereof. 

The plaintiff replied, the defendants rejoined, and witnefles were 
examined on the part of the plaintiff, and the defendant Anne Pnb' 
left only ; and the caufe came on to be heard the 8th day of May 
T783 ; when, upon hearing the counfel for all parties, and reading 
feveral of the proofs taken in the caufe, the court gave judgement. 

Lord C, B. — ^This cafe is exaSlv- within the reafon of former 
cafes. Where there is no endowment, and all other fpecies of fmall 
tithes have been ufually received by the vicar, it is a reafonable 
ground of prcfumption that he is entitled to all modern fpecies of 
fmill tithes. 


CASES. 1249 

£)«B, — Carlwrlght V. BatUy ought to govern this cz(e. ,The 1783. 
ufage muft govern. The only evidence in the way of prefumption ' 
of a general endowment is capable of an explanation that takes 
away the elTeft of it. It is a receipt by the rciSor for clover.feed. 
But that is explained by the notion that clover- feed was a great 
tithe J it was received therefore under a miftake. 

Perryn B. — Cariwright v. BaiUy is in point. 

After the hearing a terrier was found, in which [inter alia) was 
the following paffage : " The vicar, entitled to all tithes, the titl^ 
of wood, corn, grain, hay, and hemp only excepted.'* The court 
thought it operated with the plaintiff rather than otherwife. 

They therefore ordered the bill as againll the dean and chapter to 
be difmifled with cofts ; and they further ordered the Deputy Re- 
membrancer to take an account of what was due to the plaintiff 
from the defendants, Powldt and Pople^ for the tithable matters de- 
manded by the bill for fix years previous to the filing thereof; that 
the fame be taken as againft Anne Powlett for the money by him re- 
ceived for the faid tithablc matters, and as againft //. Pople for the 
tithable matters which had arifen on the ground in his occupation, 
with cofts. 

The court now ordered the Deputy Remembrancer to take an 
account of what was due for thctithes of corn, grain, and hay, which 
the defendants Inns^ JVardy Hill^ and IVhiie^ four of the occupiers, 
had on the farms in their refpedlive occupations from the time -de- 
manded by the bill ; and alfo an account of what was due for the 
like period in refpeft of the tithes of hay which the defendants the 
earl of Pomfret^ Dunckley^ Adkinsy C/arky and Davisy had taken from 
the farms in their occupations. 

But it appearing to the court, that the earl of Pomfrei^ Dunclky^ 
Adhins^ Clarky and Davis^ had not any tithes of corn and grain for 
which the plaintiffs fought an account, it was further ordered, that 
fo much of the bill as required the laft named defendants to fet 
forth an account of the faid tithes of corn or grain be difmifled 
with coftsl 

The court further ordered the bill as againft Lawford to be dif- 
mifled, but without cofts. 

The court further ordered the feveral other defendants to pay 
their cofts, except the cofts of the tithes of corn or grain demanded 
by the bill from the carl oi Pomfrety &c. 

VOL. II. 4 L 
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1783: 

~ ^ Tr. 23 Geo. III. A. D. 1783. 

Scoft D. D. V. Fctnuich and others. [Sir J. Skynner*s MSS.] 

'TPHiS caufe was beard \n Michaelmas 1783, and at the fittings 
after that term, and in Eajler 1784. And in Trinity term 
1784, the Lord Chief Baron delivered the judgement of the court 
t(MJ»e following cffccl : 

^LordC. jB.— This bill is brought by the plaintiff, Dr. Scottj Reflor 
of u imonhourrh in the county oi Northumberland^ "fx^y'xtxz ^ account 
Bgainfl fcveral of the dclcndants of liihe of milk, and aigainil cither 
of the defendants aa account of tithe of agiftment. 

The defendants againft whom the account of tithe of oiilk is 
prayed, and wiio occur)y farnis in the diftrift of Bellingham within 
the parifh of Simonbourn^ fay in their anfwers, that by immcmoriAl 
cuflom the fcveral occupiers of mefTuages, farpas, Uuds, or grounds, 
in and throughout the rcclory and parifh, including the chapelry 
of Bdiinghaniy have been nl'ed to pay to th^ reflors yearly certain 
fums in lieu of tithe of milk produced from the cows kept on their 
fcveral farms, /. e. for eacl^ of fuch cows, not producing a calf, 
called dtfarroiv cow^ the fura of tl\ree- halfpence ; and for each of 
fuch cows, producing a calf ir; the fame year, called a new bid 
cow, in cafe the calves dropped from the nesji^ hid cows bek)Dg- 
ing to or fed or depaflured by fuch occupiers do not in tho 
fame year amount to five or more, the fum of two-pence ; if to five 
or more, the fum of three- halfpence; payable at Eajier-Atomfayy 
in lieu of the tithe of milk produced from fuch^rr^u; or ftin/,ltel4, 
cows^ according to the fcveral cafes and events aforefaid* 

The defendant Thomas Charlton fays in his anfwer, that he OjC- 
cupics an apcicnt tenement in the chapelry. of Bellingham; tl^t 
by ancient, cuflom the funj of one-penny hath been yearly paid, to 
tljie occupiers of every ancient tenement or fai;m within the cb^prrl^ 
and throughout t!ie parifli, for and in lieu of all tithe of graCi yearly 
growing on the farqe, whether eaten and confumed by thenoputbof 
cattle, flieep, or any other living goods, or cu;, cured, ao^ ipade 
into hjcty. 

Xhe defendant John Robfor{^ who occupies two ancient tenemeBts 
in the chapelry of Bellingham^ and the itkniinit Alkn Mofd^r^fiU^ 
who occupies fix ancient tenements in that chapelry, infift on the 
like modus of one-penny, payable for and in lieu of the tithe of 

4 gnfs 
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grafs yearly arlfing on their rcfpeftivc fatms; whether it be cut ^7"3* 
and made into hay, or eaten by barren and unprofitable cattle. 

The defendant Thomas Charlton infills on an ancient payment of 
four- pence for each fcore or twenty lambs taken in or permitted 
by any occupier of any lands in BelUngham to depafture, for the 
fummering or^^/wW^ thereof for the time afortTaid, or for theufual 
time deemed proper for that p\irpore, and which yield no wool or 
lamb, in lieu of the tithe of lamb and wool. 

The defendant J^fiph fFilkwfon fays, that he has occupied 
jointly with his brother (but each of them depafluring his owrt 
cattle feparately) lands in the diflr!£l o{ Simonbourn^ late parcel of 
Simonbourn common, which, upon a late divifion of the faid common, 
were fet out and allotted to Thomas Ridley^ in refpcft of an ancient 
eftate in the faid pariOi having right of common thereon ; and that 
from time beyond memory one- penny hath been annually payable 
at Eajlir by the owners and occupiers of the faid Thomas Ridley*^ 
ancient eftate having right of common on Simonbourn common (in 
refpedt of which efiate, as being an ancient tenement, cMtdSIaUff" 
fields the faid lands occupied by the defendant were fet out or aU 
lotted) to the redor for the time being, as a modus for or in lieu 
of the tithes of grafs ariGng either in or upon the faid ancient 
eftate and the lands thereto belonging, or any wade, moor, of 
common in right or in refpefl thereof, whether fuch commons, 
wades, or moors, were or fhould be divided or allotted, or per- 
mitted to continue undivided or unallotted ; and whether the faid 
grafs or any pait thereof be cut or made into hay; or, whether it 
be eaten by barren or unprofitable cattle. 

The defendant Humphrey Thompfon fays In his anfwer, that he 
occupies land5| which were lately part of certain other moors 
or commons in the di(lri£l of SlmonbAurn^ and wete upon a latd 
divifion thereof fet out and allotted in refpefl of certain ancient 
c dates, which he particularly names, having a right of common 
thereon, or on one of them ; and he infids, that a modus of one- 
penny for each of the faid ancient edates, and the lands and 
grounds, and alfo the moors and commons thereto refpeElively be- 
longing, fo by him holden and occupied, hath beeli payable yearly 
by the owners or occupiers thereof, and, conrequent}y,f(rr the lands 
and grounds in his occupation, in lioti of tithe of grafs arifing on 
his laft mentioned grounds and lands, whether it be cut and 
made into hay, or be eaten by barren and unprofitable cattle. 

4 1-2 Thefe 
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'7^3* Thefe are tl.e dtfences of each of the defendants !n this caufe. 

■ ■ As to the demand of tithe of milk, the defendants, who are liable 

cannoi'be ^^ ^^^**^ demand, have not proved the modus of two-pence for every 

dircacd fjf^ igjj cow^ and three- halfpence for every farrow cow, which 

where ihc . "" . 

evidence they have alleged by their anfwers to be payable in lieu and fatif- 

UiZx^^y faflion of the lithe of milk. It was ftated by their counfcl, that 

dui than though they had failed in giving fatlsfaflory proof of the modus, 

neither can' which they had alleged ; and which, it was faid, they had alleged 

fudi^a rale through niiftake or ignorance of another modus, which aduaily 

« lerrr: Ur cxlilcd, and had been always paid in the diftrift of Bellinzham^ in 

liic tithe in . . cr ' o » 

kind which lieu of t!)at tithe ; yet that they had funiciently proved the exiftence 
a'.'f^<'T$'io'* of the other modus ; and they propofed to read the depofitions of 
ravfr. feveral witnelTes to prove lliat a modus of four-pence has been 

always payable and paid by the occupiers of ancient eflates or 
farms, in that diflrift, in lieu of fuch tithe arifing from fuch eftatcs 
or farms. This evidence was objefted to on the part of the plain- 
tiff, as being evidence of a modus, which the defendants had not 
alleged in their anfwers, and therefore ought not to be received or 
read on their behalf. The court was of opinion, that the defen- 
dants having in their anfwers infifted on a particular modus, could 
not be permitted to enter into axid read proof of another, or dif- 
ferent modus; and the evidence propoled was not received. In 
the farther hearing of the caufe the plaintiff's counfel thought it 
cxpetHcnt, in order to take off the effcft of fome evidence read for 
the (!jfcnd.mt, to read on the part of the plaintiff (as they were 
entitled to do) thofc depofitions, which they had objefted to, when 
they were offered to be read on behalf of the defendants. From 
thofc depofitions it appears, that a payment of four-pence yearly 
has been irnmemorially made by the refpeflivc occupiers of ancient 
cllates or farms in the diilrift oi Bellingbam to the reflor; and 
there is a great deal of proof from reputation, from tradition, from 
the frcijiient declarations of the tithe- gatherer, and from the decla- 
rations of the lad reiSlor, that the four- pence have been paid for the 
til he of milk. There is no fatisfaflory proof given on the part of 
the plaintiff to (hew that the four- pence have been paid on any 
other account. P'or, as to the dcpofition of Mr. FUming^ the 
curate, it is far from fatisfaftory ; and it is direflly contradiQed by 
the declaiaiions of Ala ire y the tithe- gatherer, and of Mr. hyaJieU^ 
the ijte rcdor, who cxpref^ly admitted, that the payment was not 

for 
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for keeping a book as Mr. jF/rw/w^ fuppofes, but for the milk of I'jS^* 

cows. And it is remarkable, that Mr. fp'ujleir^ declaration on — - 

that fubjeft was made in the latter part of his time ; and that he 
had been re61or of the parilh from the year 1723 to the year I77l> 
wiien the plaintiiF, Dr. Scott^ fucccedtd to the rcflory. 

Under ihefe circumftances the plaintiff's demand of tithe of milk 
in kind now Hands. The court cannot dirc£l an iflue to try the 
cxiilence of a modus on the behalf of the defendants, which the de- 
fendants have not alleged in their anfwers. The court ought not 
to decree an account of tithe in kind on the behalf of the plaintiff, 
in dire^l contradiftion to fo much and fuch (Irong proof of a modus 
payable in lieu of the tithe, and that proof arlfing from evidence read 
on the plaintifPs part. The bill, therefore, as to fnch part of it as 
prays an account of the tithe of milk muft be diTmifl'ed. 

As to the demand of tithe of agillment, which is made upon five Where a 

I r» iiiri •>/. modus is al» 

or the defendants ; three ox them, namely the defendants, Charlton^ icg.dKcne- 
Robfon^ and Macdonaldy who occupy ancient tenements or farms in '^.•Jl.ou^nny 
the dillrift of BeUingham^ infift on a modus of one penny payable rcnri'tion, 
for each of their tenements or farms in lieu of the tithe of grafs, cannot di- 
wheiher cut and made into hay, or eaten by barren and unprofitable ^^^J^ ''^''* 
cattle, as two of the defendants fay ; or, as the other fays, eaten by v »th 
cattle, (beep, or any other living goods. It is in proof, that pay- 
ments have been continually made for the tithe of agiftment of 
flieep and Iambs throughout the whole diftrift, independently on, 
and without regard * to any cuftom or ufage regulating fuch pay- 
ments. There cannot, therefore, be a modus of one penny, or any 
modus payable for or in fatisfaftion of the agiflment of all barren 
and unprofitable cattle. If there is^ any modus fof agiflment, it 
muft be with fome reftriflion. But the court does not, as was pro- 
pofed by the defendant's counfel, direft an iffuc to try a modus with 
a reftriflion or exception, where the defendants have infifted on 
a modus generally, and without any reftriflion or exception ; for 
that would be to try a modus different from that which the defen- 
dants have made the ground of their defence. As to thefe defen- 
dants, therefore, who occupy ancient, farms in Bellingham^ they 
muft, in this caufe, be decreed to account for their agiftment tithes. 
As to the modus infifted on by the other two defendants, IVUkin- 
Jin and Thompfon^ to be payable for tiihe of hay and agiftment of 
their feveral inclofed lands in the di ft rift of Simonbourn^ which were 
part of wafles or commons, and which ' were^ on the inclofure of 
th9fe waftes or commons, allotted to different farms in Simonbourn^ 

4^3 ' in 
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1^83. Jn fatisfaflion of the right of common which the occupier^ of tboh 
■■ ■ farmvS enjoyed on the waftcs ; it is admitted, that payrocnts for 

tithe of agiftmcnt of fhccp and lamb, without regard to any ufage or 
cuftom, have been continually made in thediflrift of Simonbourn^2A 
vrtW as in thp diftrift of BeUingham ; and there is, confequendy, 
the fame objection to the modus, as claimed for thefe new-inclofed 
lands in the diftrift of Simonbourfj\'^^ tJiere is to the like modus 
claimed for the old inclofures in the diftrift oi BtlUngham. 
A modus cf But, putting this objeflion out of the cafe, the modus, as it is al- 

Yw?payable 'c^^^'^» '• '• ^^^ ^^'7 2nd agifiment, cannot be fupported. It is not 
by ihcoc- proved, that by any ufa^e or cuftom antecedent to the time when 

cupiers of * 1 

aocient te- the inclofurcs were made, any modus was paid in lieu of any titlies 
tltTtii^hc of ^rifing on the commons ; and the ufage fince the inclofiire has been, 
hay from as to thefc allotted lands, in dirp£t contradidlion to fuch a modus; 
void on the for tithe in kind hns been paid for thefe lands, both of hay aod 
face of ir. agiftment. Nor d^^cs it appear that any agrecnjcnt was made with 
the reflor, at the time of the inclofure, rcfpefting the payment of 
any modus' for tithes, or for faving the rights of the owners of the 
farms over the lands when they (hould be inclofed ; and without 
fonie agreement it might be a qucflion, which it is not no^ necef? 
fary to difcufs. Whether the modus was not extinguifticd by the 
inclofure ? But, fuppofing that by ufage antecedent to the inclo* 
furc, a modus of one penny had been paid for the farms and the 
commons, it could not have been paid for hay on the commons; 
for the commons, from the nature of them, and of thq rights over 
them, could not have produced hay. Such a ufage could not have 
afforded a prefumption of any ancient agreement on the part of the 
rcflor to receive, and on the part of the owners of the farms to pay, 
an anniial fum in lieu of the tith^ of a tithable matter, which, at 
the time of making it, could not have been in contemplation of 
pither of the parties, as the ful)jc£l of their agreement, and over 
which one of the panics had no right. For, fuppofing the ancient 
rights of the owners of the farms to have been continued after the 
inclofure ; yet the right of the owners df the farms could not, be- 
fore the inclofure, be extended to any exemption from payment of 
tithe of hay ; bccaufe, if hay had been produced on any part of the 
common, it would not have belonged to the owners of the farms 
- who pdid the modus, but to the owner of the land on which it 

grew, who was the lord of the wafle. Confid^rcd in any light, 
this modus, in the manner it is alleged, for hay and agiftmcnt, can- 
pot be fupported. 

At 
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As to the modus which the defendant, Charlton^ has alleged 178J. 
to be payable for lambs, four- pence for each fcore taken in to de- ■ 
paflure in Bdlingham \ if it be confidered as a niydus for tithe of 
agiftment (which in fa3 it mud be ii any fuch modus for Iambs ex- 
ifts), it is inconfiftcnt with the modus of one penny for hay and 
agiftment of all barren and unprofitable cattle. To avoid this in- 
conflftency, he has alleged it to be payable lor tilhc of wool and 
lamb, though wool and lamb are not produced. But for whatever 
it be alleged to be payable, the payments for lambs depadurcd ap- 
pear by the evidence to have been fo various in fuch a number of 
inftances as to exclude all prefumption of a modus. 

Decreed, that fo much of the bill as prayed an account of tithe 
of milk (hould be difmiffed ; and that the defendants who had cattle 
(hould account for the tithe of agiftment, without cofts on either 
fide. 

In this cafe ai> objcflion was made to the evidence of a witndfs, MS. 
becaufe it appeared on his crofs- examination tliat he was interefted. 
It was anfwered to an interrogatory afkingthe witnefs, Whether he is 
interefted or not, that, heanfwcrs in the negative. After this the party 
proceeds in his crofs-examination, and thertby makes him a com- 
petent witnefs. Per cur. — At law the old rule vvas, that the wit- 
nefs muft be rcjeftcd', if at all, on the voir dire before the examina- 
tion in chief began; and after fuch exarhinaiion once commenced, 
the adverfc party could objeft to his credibility only, and not to his 
competency. But this rule \i'as foutid inconvenient, becaufe it 
often happened, that an irttereft denied on the voir dire camie out 
clearly on a crofs-exaniinatiori. The court therefore have, for a 
long tiriic paft, permitted the'objeftion to prevail whenever the in- 
tercft appeared in the courfc of the examination, provided the party 
entitled to the benefit of the obje£lion urged it immediately ; flill 
holding, that if after the ground of objeftion appeared the party 
proceeds in his crofs-examination, he thereby waives the objection, 
and (hall not afterwards have liberty to make it. The rule of evi- 
dence in equity ought to be analogous to that in courts of law. 
When the interrogatories are drawn, it is impofTible for the party 
to know what anfwers the witnefs will give to them, confequently, 
there is no opportunity of flopping in the courfe of the crofs-ex- 
amination, and of urging the ohje£iion, till after the depofitions are 
publifhed, and the evidence comes to be read in court. Then, if 
the party permits the. evidence to be read, he thereby waives the 
objeftion to the competency of the witnefs ; but, if he ufes the firft 

4^4 opportunity 
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1783. opportunity that offers, by urging it at the hearing before tbc cvi- 

■ " dence is read, it ought to be admitted and to prevail. If this is not 

the rule of evidence in courts of equity, it is. time that the queflioa 

fliou.ld be mooted, and that it Ihould now be eflablifhed one way or 

the other, 


Tr. 24 Geo. III. A. D. 17S4. Scac. 

G aches v. Ihrjves. [MS.] 

The tithe of R ^^^ ^' ^^^ vicar of Jl\'Alon jyaiven in the county of JVarvnik, 
mills rr.ay • for an account of the tithe of a water corn-mill for fifteen years, 
cafes be The defendant denies the vicar's right to the tithe of ancient mills, 
confidcied vvrhetherof lately ere^ed mills, fubmits to the judgement of the 
court. Me then fcts forth an aft of parliament paflcd in 15 G. 3. 
for inclofing the common fields in. this parifli, by which it was 
enafled, that the commifTioners under that atl (hould allot to the 
plaintiff and his fuccefTors, vicars, &c. (exclufive of the lands to be 
allotted to the plaintiff in lieu of his glebe lands), fuch parcel of 
the lands in the common fields dirc£led to be inclofcd, as the com- 
millioncrs, making fuch allotment, (hould think and adjudge to be 
a lull equivalent and compenfation for the vicarial tithes of the faid 
common fields in the faid parifh, after the rate of nine-pence io 
the pound of the real and true annual value of the faid commoQ 
fields at the time of making the allotment. And further, that the 
commiffioners at the requeft and with the confent in writing of the 
vicar, or any proprietor of any old inclofed farms or lands in the 
parifli, fliouid afcertain and fix by their award fuch a yearly rent 
or fum upon and payable from each of the faid old inclofed farms 
and lands, and the refpe6live proprietors thereof for the time 
' being, as in thq judgement of fuch commifTioners (hould amount to 
full 9 d. in the pound of the real and true annual value of the faid 
refpcftive old inclofed farms at the time of making the faid allot- 
ments for and in lieu of the vicarial or fmall tithes payable in 
rcfpeft thereof, which rents (hould be payable, &c. It was alfo 
enaded, that after fuch divifion, and the execution of the award, 
all right of common, and all great and fmall tithes for or in refpefl 
of the old inclofure.«, mefTuages, cottages, tenements, gardens, and" 
orchards, for which there had been any allotment made, or any 
fum appointed to be paid, and alfo of the lands and grounds thereby 
dircfled to be inclofed, (hould ceafe and be for ever cxtin^uifhed. 

He 
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He then feis forth an award made by the commiflibncrs by which ^784. 

[f'nffr al, ) they afcertained the yearly rents or fums payable out of "" 

the old inclofed farms, and from the proprietors or occupiers 
thereof, and they thereby ordered P^/^r //ip^^or^/efq. tlie proprietor 
of the farm and lands in queftion in the occupation of the defend- 
ant, in lieu of the vicarial tithes of fuch farm and lands, the yearly 
rent of 61. 19 s. id. He faith that the rail! in queftion was an 
ancient mill, but in 1780 was moved one hundred yards down the 
dream : that if any tithe were due for it, the fame is exfiriguiflied 
by the award of 6 1. 19 s. id. in lieu of the tithe of the old in- 
clofure on which ftrch mill flood, the faid 6!. 19s. id. being 
9 d. in the pound of the rent of the faid inclofure, including the 
faid mill : that the award was made according to the tenor of the 
aft and with the confcnt of the vicar. 

Mansfield for the plaintiff infiftcd [inter aL) that the tithe of mills 
was a perfonal tithe; that it is not payable in refped of the land 
on which the mill Hands: that a mill's being built Uj-on lands 
exempt from tithes did hot protedl it : that in the cafe of i'homax 
V. Price [fupra 871.) where a mill which flood upon ancient lands 
which were exempt from tl>e payment of tithes, was taken down 
and ereftcd anew on lands alike exempt, an account was dire6led : 
that the mode of comp'enfation in this cafe negatives the idea of its 
being a fatisfaftion for the tithe of mills ; that 9 d. in the pound 
or the annual value was not a mode of computing a compenfation 
for the tithe of mills ; that there was a provifo in the adJ, that it 
{hould not defeat the right or title to tithe-wood, or to vicarial 
tithes of old inclofures within the parifli, in lieu whereof no fum 
or compenfation was awarded, nor to any oblations, mortuaries, 
Eajler offerings, or furplice fees, but that the fame fliould remain 
due and payable ; that the operation of this provifo was, that 
nothing was to be difcharged of tithes by the aft, for which a com- • 
pcnfation could not be made. 

Burton for the defendant argued that the cafe of nomas v. Price 
was not ad idem ; for there an abfolute, not a qualified exemption 
was claimed, and the courts are more rigorous refpefting abfo- 
lute exemptions: that innhe cafe o{ Rujfcll and Moor^ 1 Ro,.Abr^ 
651. />/. I. if a man prefcribes to pay to the parfon a certain thing 
as a modus for all the demefnes of his manor oi D. and after- 
wards erefts a windmill upon part of the demefnes, he fhall not 
pay any tithes for the mill, but the modus given for the demefnes 
(hall go in difcbarge of this alfo which is built on the land dif- 
charged ; 
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1784- charged : that in i Ro. Air. 652. fl. 4^ 2 Inft. 490. if a man k 
— ~"""^ feifedof eight acres of paRure and of meadow, for the tithes of 
which there has been paid time out of memory 5 s. 6d« aod after 
the owner ere6)s thereupon a corn-mill, he (hall pay no tithe for 
the corn-mill, becaufe the bnd was difcharged ftr modum dio^ 
mandi. 

Eyre B. upon the firft breaking of the cafe £ud, If this depencU 
en the law, I (hould not have much difficulty to fay that the bter 
cafes overthrow the old cafes cited from Ra. Abr. there being no 
valid diftin£lion between lands exempt, and lands covered by a 
modus, and the old cafes having probably been decided upaa a 
ttiftaken principle held at that time, that the tithe of mills was a 
predial tithe; but this depends upon the conftrudion of a private 
ad, which mud be interpreted like a deed according to the true 
intent of the parties. 

It appears from the Decree-book, that his Lordfiiip afterwards 
in delivecing the judgement of the court, declared, that the tithe 
of a mil though to be recovered in the nature of a pnfonal tithe, 
is not to be taken ftridly as a ftrfonal tithe, but is fo far predial, 
and has fe much reference to a certain place in which it arifes, as 
in the particular cafe before the court, to fall within the defcrip- 
ffon of a/mcr// titht^ for or in refped of an old inclofure for which 
a fum* of money has been a)>pointed to be paid by virtue of the afi, 
and; as fuch, that it doth ceafe, determine, and is for ever extia- 
guifhed. 

The hill therefore was difmifled, but without cofls, it being a 
new and doubtful queflion. 

Tr. 24 Geo. III. A* D. 1784. Scac. 

Edward fFilh Carrs. George Heahn^ fHUiamO>ambtrUKpie^.Aith 

t/jony Chapman^ 

AND 

Sir Thomas Fowh^ George Heaton^ Robert Peat^ JVilKam Chamier' 
lajftey Robert Peat^ v. Edward fViUs Carr. [Sir J. Skynner't 

MSS.] 

TORD C. 5.— The original bill is brought by the plaintiff^ as 
vicar ol Lowejhy in tiic county of Lficejler^ againft the defen- 
dants, as occupieis of lands within the pkrilb, for an account of all 
fmall tithes from 28th of Jane 1775. 

The 
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The defendants admit, that the plaintiff is vicar, but they deny 1784. 
that he is entitled to the fmall tithes : for they fay, that he b en- '. ■ 

titled only to a penfion of 6 I. 13 s. 4d. yearly, payable by the im- 
propriator, who is entitled to all the tithes within the pariOi. 

The crofs-bill is brought by Gr Thomas Fowhy as impropriator, 
and the other plaintiffs, who are occupiers, to e&abliib the annual 
payment of 61. 13 s. 4d. in full fatisfadion of all fmall titlut* 
It was declared by the court at the bearing of the caufe, that 
the exemption was infufficiently alleged in the crofs-bill, and could 
not be eflabliihcd \ and that the crofs-bill mud be difmiffed. Which 
I mention here, to put that fuit out of the que(lion» 

The vicar's claim is founded on an ancient endowment in the 
lime of //. 3. or of king Johuy of which there is fufEcient evidence 
by the inArumcnt which has been produced, by which the vicar 
appears to have been endowed of all fmall tithes, *^ de omnibus mU 
nutis dccimis.** In the reign of C, i. the vicar inftituted a fuit in this 
court againft the then impropriator and others, claiming, all fmall tithes. 
The defendant in that fuit infiftcd that the vicar was entitled only to an 
annual payment of 6 1. 131. 4d. in the fame manner as is alleged by the 
defendants in this caufe. That caufe proceeded to hearing, and the 
court declared (15 Car, \.) the plaintiff to be entitled to all fmall 
tithes under the endowment, and eftabliOied the right of the plains 
tiff and his fucceffors to all the fmall tithes. Twofubfequent orders 
were made (16 Car,) in that caufe, carrying the decree into execu- 
tion : the lail of them declaring the plaintiff to be ealitled l^ wool 
^d lamb, as being fmall tithes. 

There is evidence in the prefent caufe, by one witne& only, 
that about 1710 fmall tithes were received by a vicar from one 
farm in the parifli. • It is proved by the fame witnefs that when 
the impropriator about 1725 determined a comppfition with an 
occupier, he demanded only tithe of hay: and another witnefs» 
whofe father coIlc£led for the impropriator in the lordflup of NrW" 
torii fays, that no fmall tithes were paid to him in that diili>i£l« 
The plaintiff has likewife given in evidence the furvey of pope 
Nicholafy in which t^e church or redory of Lowejby is valued at 
fwenty-two marks \ the vicarage olLoweJby at feven markf. There 
is likewife in evidence a terrier dated 1700, figqed by the vicar 
^Mr. Smith) and two churchwardens, in which it i& exprefled, that 
there are belonging to the vicarage, ^ a houfe, a clofe, and all vi« 
t^ caria) tithes, fum toto aUaragio.** And there is a return from 

the 
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1784. ^'^^ Firft-Ffuits Office of the yearly value of ihc vicarage, 27 1. 
■' 5 s. 11(1. 

This is the whole of the evidence on the part of tlic plaintifH 
For the defendants it was infifled, that the endowment had been 
varied at fome time previous to the i6ih of //. 8. and a penfion 
of 61. 13s. 4d. granted to the vicar out of tlje reflory, which was 
appropriated to the hofpital of Si. Lazarus de Burton^ and'payable 
in lien of the fmall tithes wiih which the vicar had been endowed. 
The furvey from the Firft- Fruits Office taken in the 16th of H. 8. 
was read, in which the value of the redlory of Lowefiy is 16 1, 
and then follows, under the article of outgoings, **> in penfionibus 
Gilherto Starges vicario de Ltnvejby 61. 13 s. 4d.** And the valu- 
ation of the vicarage is " in pnjicuis provenieniilus de vicarid iH- 
•* demy tarn in exitihus marjionis et cujujdam clavji^ quam in pecuniis^ 
** communibus annisy 7 I. is. 4d.*' It appears, that the poffeflions 
of the hofpital came to the crown in the 26th of //. 8..who in 
that year granted the reftory of Lowejly^ among other pofleflioDS 
of the hofpital, to lord Lijiey " et decimas quajtunque di^dt re^lori^ 
** pertinentesy as fully as the hofpital had enjoyed them." It re- 
verted to the crown by the forfeiture of lord LiJIcy and Q. Mary in 
the firft year of her reign granted to Fawnt and Chamherlayncy the 
reftor)', ** et decimas gramrumy fceniy lanay et agnellorumy et omnes 
** decimas qttajcunque." In this grant the grantees are difchargcd 
from all corodies and penfions ; but there is an exprefs exception 
•* of the penfion of 61. 13 s. 4d. annuatim folut^ vicario de Lozvfjhy 
** extra reSforiam de Lo. et cidem vicario et Juccejforihus Juis in do- 
** tatione ajjtgn,** and 11 s. o |d. for fynodals to the archdeacon. 
In the fecond year of queen Eliz. an inquifition was taken on 
the death of William Faivnt, and, among other pofTeffions, which 
defcended to William his fon, is flated the reftory of Lowejhjy " all 
** tenths of corn, hay, lambs, wool, and other tenths in Loivrfi'jy 
** paying to the vicar oi Lounjhy 6\, 13 s. 4d." and fynodals to 
the archdeacon. There is another inquifition in the 30th of £h'z» 
in which the redlory is flated in ihe fame terms, and fubjeft to the 
Jame penfion of 6 1. 13 s. 4d. There are two decrees in the court 
of wards made in ihe 34th and 36r!) years of Eliz, which, though 
they do not affeft the rights of the prcfcnt parties, yet fhew that 
the vicar did not then receive all the fmall tithes. In the 45th of 
£Iiz, there w'&s a grant to William Fawnt of the reflory, with the 
fame defcription of tithes, as in the grant of queen Maryy and with 

the 
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t»e fame exception of the pcnfion of 61. 13 s. 4 d. payable to the 
vicar out of the rcftory. And there appear to have been fcvcral con- 
veyances of the tithes arifing on particular lands within the pari(h 
by tiie impropriator, or his tninees, in the fame terms of dcfcrip- 
tion as in the former grant. The depofitions in the caufe in the 
time of C I. have been rc^id, from which it appears, that the vicar 
had been ufcd to receive 6 1. yearly, and fome fpecics of fmall tithes, 
not including wool and lamb, in the diflricl of Cold Newton^ which 
t.tlics fo received did not exceed ihe yearly value of 138. 4d. 
']'l.«:rc is likewife evidence of his receiving certain allowances of 
hdy and woo;), and the pnHui-agc of two cows, which were not in 
his endowment. And it is in proof, that the value of the tithe of 
wool and limb was at that time \^on\\ go \, per annum \ which, 
with the tiihe of hay, and all the other tubes, except what had 
been received by ihc w'lCSiT mCoU Navhnt had been received by 
(lie impropriator. It is in proof in the prefcnt cafe on the part of 
the defendants, that the vicar has not received any tiihes ; but 
that a fum of 13 I. per annum has been paid to him by the impro- 
priator. 

Upon this evidence the qucflion is, Whcfhcr the plaintiff is en- 
titled 10 an immediate decree for all fmall tithes ? or, whether there 
Hiould not he fomc further inquiry into his right ? It has been 
urged by his counfel with great force of argument, that a decree 
made between the fame parties, on the fame point, not appealed 
from, but figncd and enrolled, is conclufive ; and that as the decree 
made in the time of C i. has been figned and enrolled, the rights 
of the parties to that fuit, who are reprefentcd by ihe parties in the 
prcfent fuit, namely, the vicar and the impropriator, are bound by 
it ; the merits of it cannot now be difcufl'ed ; and, confcquently, 
the. plaintiff, the vicar, is entitled to the decree, which he ptays 
by his bill. 

The rule is founded in found policy, which requires that the A decree in 
decrees of the court fhouM not be contrary and oppofite to each vicar in » 
other on the fame point of right ; for inflcad of producing certainty ti"^^„^^' 
and fecurity, it would create the utmoft confufion. But a decree, ^"^ ^^^ 
which is to have this conclufive cfTeft, muft be made between nJiKVlIn- 
jpartics, who have a competent intcrcft in the fubjeft of it. The j^"^^''' 
fuit in which that decree was pronounced, was between the vicar 'nadc -von 
and the impropriator, who was the patron. One of the parties had p-yimm 
an abfolutc right ; but the vicar, though he had the freehold of the 'i"\^'°'- 
vicarage, had no intcreft beyond his own incumbency. As vicar, ^-iryw^;. 

he to it. 
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1784. he cotild do no a£l to bind the intereffs of his AiccefTors in the vi« 
*' carage. Before the reftraining afls he could not have affeded 

fhofe inteiefls without the concurrence of the ordinary, as wd! 
as of the patron ; and the fame reafon and poHcy requires that the 
ordinary (hould be a party to a fuit, the end of which Is to bind 
and conclude thofe interefls which the law hath appointed him 
to watch over and prote£l. And though the decree which was 
pronounced was in favour of the vicar's claim, yet, if there were 
not parties fufficient to fuflain the fuit, the decree pronounced in 
favour of the vicar can be no more conclufive, than if 4t bad been 
to the prejudice of his claim. Confideri/ig the decree in this 
light, it has no more force in refpeft to the fucceflbrs of the vicar, 
^ho was party to it, than a decree for an account of the tithes 
,would have-had. The conduft of the parties to the fuit, or of 
their reprefentativcs, (hews, that they confidered the decree as not 
conclufive ; and that they might at their pleafure depart from it. 
An endow- The decree fcems to have been founded on the fole evidence of 

raent is hot 

conclufive the endowment ; and on a fuppofition that the endowment was 
?he vicar's conclufivecvidcncc of the vicar's right. For though it appeared by the 

rights: they fufve\' of H. 8 that the vicar was, at the time of making that fur- 
may l>c nar- '^ ^ ' ** 

rowed or vey, entitled only to a houfe, a clofe, and a penfion of 6 1. 1^ s. J^.i, 
fiibfcqucnt ^^^ *hat the reflory had been frequently after granted by the 
ufagc. crown with all tithes great and fmall, and^vith a refervation of 

61. 13s. 4d. to the vicar; and though it was proved that the 
vicar, in fa£(, had not received all the fmall tithes, but only certain 
fpecies of fmall tithes in a particular di(lri£i of the pariQi, not ex- 
ceeding in value 13 s. 4 d. with the yearly fum of6l.;yet the 
court, either fqppofmg that the endowtnent could not have been 
varied, or that there was not fufficient evidence of any variation of 
it, inllead of referring to a trial by jury a queilion of a mere legal 
right, which depended upon fa£)s, decreed immediately in favour 
of the vicar, and eftabliflicd the right of him and his fucceflbrs. 
But it does not appear, that the fucceflbrs of the vicar have en- 
joyed the benefit of this decree,' by taking the fmall tithes (the cafe 
of one farm only excepted, on which it is proved by one witnefs 
that tithe was taken) ; nor does it appear on the other hand, that 
they have ever fubmitted to receive the penfion of 6 1. 13 s. 4 d. A 
difierent payment of 1 2^. per annum has been made to tliem: a 
payment far too fmall to be a fair compofition for the tithes^ 
to which they were entitled by the decree, if the decree wat 
binding \ for it was proved^ that at the time of making that decreet 

the 
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the tithe of wool and Iamb only anQOunted in value to 90 1. per ^u 
anmitn. Tiie natural inference from this condu£l is, that tiic pan lee, ' 
or their rcprefentatives, after die pronouncing of the decree, coiii- 
prornifed their rights ; the one, not appealing from the decree ; the 
other, not inOfting upon the benefit of it \ but boih p;:riics agreeing 
to fubflitule a money payment in lieu of the vicar's cljim ; greater 
than the penlion which had been received, but infinitely fniallcr thai 
the real value of the tithes; which niuft, fincc thar time, hdvc 
been continually imreafing. If the vicar renounces tlic agreement, 
as he certainly may, it is jnft tlwt the other party Hioiild not he fo 
concluded by the decree, as to prevent all inquiry inro tiie vicar's 
title. That inquiry can only be made by an iliue diiccied 10 be 
tried by a jury : an inquiry which has never yet been made in tLjt 
manner. 

The proper iffiie to be tried is. Whether the plaintiff is entiiled 
to all hudll tithes within the parilh ot' LiiCf/Ty t-" wl.icli idue the 
court tiiinks proper to dire£l ; and to difniifs the crors-biil with 
Lolh. 

The caufe, on the petition of the vicar, came on to he rc-hc:ird .i^'. td's 
on the 24th of January 1786 \. but it was ordered to iland over, 
with liberty to the plaintiff to amend his petition, and to add the 
inipropriatur as a defendant to his bill ; and both the petition and the 
bill were amended accordingly. 

The amended bill dated, that the impropriator pretended to be 
entitled to all tithes whatfbever great and fniall within the parifh ; 
and that the vicar was entitled only to a yearly penfion of twenty 
nobles, or 61. 13 s. 4d. for ferving the cute ; and charged, that 
the vicar w?s by virtue of the endowment entitled to ail fmall 
tithes in the parilh; and that his title thereto fuliy appeared from 
<!ivcrs deeds, papers, and writings in the impn^priat'jr'i ci ftody or 
power, and particularly from a deed without a date n:ade by Hvj^h 
bilhop of Lincoln^ and irUiinniy then de^m, and (lie chapter of 
Lincoln^ to the mailer and brethren of the-hofpitai of Burt:n St. La^ 
zcirus in the (aid county ; a jy;ranl or impropriaf l:jn made hy lHUiam 
J'aioi/^ heretofore owner oi the laid rettury imprtpriatc ; and divers 
other grants, deeds, and inflrumcnis concerning the faid re6lory and 
viciragc, and the titiits belonging thereto rjlpcctivcly ; but that he 
reliiCcd toprodiice the fame. 

The impropiiator denied, thit fh* v: ar was eritifled by cndow- 
riien', prcfcri|.'tir.»n, or u''jg«", to ar:y o:' the fmall t>J;es or that they 
iiid ever been oaiJ 10 bi'u or received ty anv former vi.ar: 
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jntd.. ^^ infilled^ tbaf the vicarage was never endowed with any titlies, 
- or with a manfion-houfe together with the glebe lands, but that the 

plaintiff was entitled only to a certain annual penfion, falary^ or 
fum of 6 1. 13 s. 4d. for the maintenance and fupport of the vicar 
of the faid DariOi, being payable yearly by him as the owner of 
the faid impropriate redory. He alfo infifted, that in cafe any fuch 
endowment had been made, it had been long fince void and annulled 
either by the difapprobation of the vicarage or otberwife as before 
fiated ; and that he was entitled to the tithes both great and fmaH ; 
and he denied that he had in his cullody or power any deeds, in- 
ftruments, or writings, or copies of or extrads therefrom con- 
cerning the faid refiory and vicarage, and the endowment thereof, 
except fuch as were produced on behalf of the defendants in this 
caufe at the original hearing. 

Upon the re-hearing the court affirmed the former decree. 

The vicar thereupon appealed from thefe decrees to the Houfc of 
LfOrds ; but the Houfe difmifled the appeal, and affirmed the decrees. 
I have not inferted the reafons alleged in the printed cafes for that 
appeal, becaufe there feems to have been no foundation for it. So 
well fatisfied indeed with the decifion was Sir J. Mttford^ t^ vicar's 
counfel on the re-hearing, that, as he declared in his argument in 
the cafe of Gamons v. Barnard^ he refufed to fign the cafe. 


END OF VOLUME THE THIRD. 
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